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(i) 
QUESTIONS PRESENTED 


Under the circumstances herein, did the trial judge 
err in failing, sua sponte, to conduct a competency 
hearing for appellant prior to accepting his plea of 
guilty and imposing sentence? 


Under the circumstances herein, did the trial judge 
err in failing, sua sponte, to raise the issue of 
appellant's insanity at the time of the alleged crime — 
prior to accepting his plea of guilty and imposing 
sentence? 


Did the District Court err in denying appellant a 
hearing on his september 23, 1965 motion under 28 


U.S.C. §2255 to vacate and set aside his sentence? 


Did the District Court err in denying appellant's 
January 26, 1967 motion for a hearing on his September 
23, 1965 motion under 28 U.S.C. §2255 to vacate and 


set aside his sentence? 


Did the District Court err in denying appellant's- 
§2255 motions of September 23, 1965 and January 26, 
1967 to vacate and set aside his sentence on the 


ground that his plea of guilty was entered involun- 
tarily, improvidently and without understanding? 


JURISDICTIONAL STATEMENT ------nenqnaan-—namannnanan= 
STATEMENT OF THE CASE ----------------namannnenennnn= 


STATUTES INVOLVED wane nanan anna nnn anna nnannnnneennnnn 


STATEMENT OF POINTS wa nennnnnna— nanan nnn nan nena 


SUMMARY OF ARGUMENT -----<esoo== 


Since the evidence in this case 
raised a “substantial doubt" as 
to appellant's competency to stand 
trial, the trial judge erred in 
failing, sua sponte, to conduct 

a competency hearing -~----- 


Since the evidence in this case 

raised a doubt as to appellant's 

sanity at the time of the crime, 

the trial judge erred in failing, 

sua sponte, to raise the sanity 


i SSUC one een nn nen ene nen ene ne enenenaemarmes 


It was error for the District 

Court to deny, without a hear- 

ing, appellant's §2255 motion 
of September 23, 1965 ---- renee mame s reser aa 


It was error for the District 
Court to deny the January 26, 

1967 motion for a hearing on the 
September 23, 1965 motion rais- 
ing the question of competency --~ 


Since appellant entered his plea 
of guilty involuntarily, impro- 
vidently and without understanding, 
the District Court erred in fail- 
ing to vacate and set aside his 
sentence 


ARGUMENT -s<s ots tess stern a aa aaa 


I UNDER THE CIRCUMSTANCES HEREIN, THE 
TRIAL JUDGE ERRED IN FAILING, SUA 
ETENCY HEAR- 


HIS PLEA OF GUILTY AND IMPOSING SEN- 


TENCE o-<----na nnn enn eennnen= 


(iil) 


A. .The evidence of record at the 
time of sentencing was suffi- 
cient to have raised a “sub- 
stantial doubt" as to appel- 
lant's competency to stand 


LVL al eee tte ene 


Under the circumstances herein, 
the competency finding of the 
St. Elizabeths' boilerplate 
conclusionary report of April 
10, 1963 and the failure of 
appellant's counsel to formal- 
ly and specifically object to 
such finding or to request a 
competency hearing were insuf- 
ficient to relieve the trial 
judge of his duty, sua sponte, 
to conduct a competency hearing ---------- 


UNDER THE CIRCUMSTANCES HEREIN, THE 
TRIAL JUDGE ERRED IN PAILING, SUA 
SPONTE, TO RAISE THE ISSUE OF APPEL- 
TANTS INSANITY AT THE TIME OF THE 
CRIME PRIOR TO ACCEPTING 


ALLEGED 
HIS PLEA OF GUILTY AND IMPOSING 
SENTENCE — ae 


A. The evidence of record prior 
to sentencing was sufficient 
to have required the trial 
jadge to raise, sua sponte, 
the issue of insanity ----------""-"""—""""" 


Under the circumstances herein, 

the sanity finding of the St. 

Blizabeths' boilerplate con- 

clusionary report of April 10, 

1963 was insufficient to 

relieve the trial judge of his 

duty, sua sponte, to raise the 

insanity issue -~-- enn enna 


THE DISTRICT COURT ERRED IN DENYING 

APPELLANT A HEARING ON HIS SEPTEMBER 
23, 1965 MOTION UNDER 28 U.S.C. §2255 
TO VACATE AND SET ASIDE HIS SENTENCE 


22 


(iv) 


The motion, files and records 

in this case show that appel- 
lant was entitled to a hearing 
on his §2255 motion raising the 
issue of his competency to stand 


In the §2255 motion raising the 
issue of competency, the trial 
judge could not rely alone on 

the boilerplate conclusionary 
form of report to deny the motion, 
without a hearing, where evidence 
in the motion, files and records 
of the case raised doubt as to 
appellant's competency ------- 


THE DISTRICT COURT ERRED IN DENYING 
APPELLANT'S JANUARY 26, 1967 MOTION 

FOR A HEARING ON HIS SEPTEMBER 23, 

1965 MOTION UNDER 28 U.S.C. §2255 

TO VACATE AND SET ASIDE HIS SENTENCE ---3--~-<-= 


A. 


The evidence in support of the 

January 26, 1967 motion, when 

weighed with all the prior evi- 

dence in the files and records 

of this case, shows that appel- 

lant was entitled to a hearin 

on his September 23, 1965 motion -<9--<-<---- 


THE DISTRICT COURT ERRED IN DENYING 
APPELLANT'S §2255 MOTIONS OF SEP- 

TEMBER 23, 1965 AND JANUARY 26, 1967 

TO VACATE AND SET ASIDE HIS SENTENCE 

ON THE GROUND THAT HIS PLEA OF GUILTY 

WAS ENTERED INVOLUNTARILY, IMPROVI- 
DENTLY AND WITHOUT UNDERSTANDING -<-<<--<33="<-" 


A. 


The motion, fileg and records 

of this case show that appel- 

lant's plea of. guilty was 

entered involuntarily, improv- 

idently and without understanding -<------= 


The District Court's previous 
determination that appellant's 
plea of guilty was voluntary did 
not bar a reexamination of that 
question on these §2255 motions 
of September 23, 1965 and January 


26, 1967 See ON URE OR ne 


(wv) 


CONCLUSION ----- nnn nr 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

These two cases are appeals by Bernard L. Moore to 
review orders of the United States District Court for the 
District of Columbia, dated September 23, 1965 and February 
28, 1967, respectively. 

In No. 19,901, appellant seeks review of the order 
entered on September 23, 1965, denying, without a hearing, 
his pro se motion, under 28 U.S.C. §2255, filed on September 
23, 1965, to vacate and set aside his sentence. The grounds 
for this motion were that (1) appellant was incompetent at 
the time of his trial, (2) appellant was insane at the time 
of the alleged crime and (3) appellant's plea of guilty to 
manslaughter was entered involuntarily, improvidently and 
without understanding. 

In No. 20,937, appellant seeks review of the order, 
dated February 28, 1967, denying, without a hearing, his 


motion, filed on January 26, 1967, for a hearing on the 


motion to vacate and set aside his sentence which had been 
filed and denied on September 23, 1965. 

: A notice of appeal from the order entered on 
September 23, 1965 was filed on October 8, 1965 (No. 19,901). 
On January 6, 1966, this Court entered an order in No. 
19,901 (1) granting appellant leave to appeal in forma 
pauperis, (2) appointing Harvey M. Spear, Esq., to represent 
appellant and (3) directing the Clerk of the District Court 
to transmit to this Court the record on appeal. On January 
14, 1966, the record on appeal in No. 19,901 was docketed 


with this Court. 

On May 2, 1966, this Court granted appellant's 
motion for an extension of time to file appellant's brief 
in No. 19,901 to a date which was 25 days after the dis- 
position by the District Court of a motion thereafter to 
be made before it by appellant. 

On February 28, 1967, the District See 
without a hearing, appellant's motion of January. 26, 1967 
for a hearing on the §2255 motion to vacate and set aside 
his sentence, which had been filed and denied on September 
23, 1965. 

A notice of appeal from the order dated February 
28, 1967 was filed on March 16, 1967 (No. 20,937). On 
March 29, 1967, the District Court entered an order granting 
appellant leave to appeal in forma pauperis in No. 20, 937. 
The record on appeal in No.. 20,937 was docketed mich this 
Court on April 25, 1967. 

On May 11, 1967, this Court granted appellant's 
motion of May 8, 1967 to consolidate Nos. 19, 901 and 20,937 
on appeal. 


This Court has jurisdiction over appellant's 


appeal pursuant to 28 U.S.C. §1291. 
’ STATEMENT. OF THE CASE 
At about 6:00 p.m. on Sunday, September 9, 1962, 
an unidentified and fatally wounded white female was found 
lying unconscious in a wooded area near 6th and Pennsylvania 
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Avenue in Northeast Washington (Coroner's Tr. 2).* 

At 7:15 p.m., the victim, later identified as 
Barbara Ann Parks, was pronounced dead (Coroner's Tr. 3). 

At 9:00 p.m., an autopsy was performed (Trial 
tr. 86). The autopsy showed that the fatal wound had 
been inflicted by a “sharp instrument" and that death had 
occurred instantaneously and at some time between 7;00 
p.m. on Saturday night, September 8, 1962 and 7:00 a.m. 
on Sunday morning, September 9, 1962 (Trial Tr. 87-88, 90, 
94-96). Appellant was arrested at about 1:35 p.m, the 
following day, Monday, September 10, 1962 (Trial Tr. 245). 
At the time of his arrest, appellant asked but was not 
advised of the charges against him (Trial Tr. 245-246). 


Moreover, there is nothing in the record to show that appel- 


lant was advised during his interrogation by the police 
of his right to counsel, of his right to a preliminary 
investigation before a magistrate, of his right to keep 
silent and that any statement made by him might be used 
against him (Trial Tr. 229-230, 262). 

There is a conflict in the record as to what 
happened from the time of appellant's arrest up to the time 
he was taken before a judge in General Sessions approximate- 
ly six hours later. 
¥—The transcript of the Official Inquest before Coroner 

Richard L. Whelton, M.D., on September 12, 1962, 
Case No. 28-850, will be referred to as "Coroner's Tr." 


- 
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Appellant testified that he was intimidated into 
taking a lie detector test, that he took four such tests, 
that the first three tests were inconclusive but that he was 
told at about 4:30 that he had failed the fourth, that he 
was beaten and injured beneath his eye during his interroga- 
tion, that the police then composed and prepared a statement 
(in which he referred to the sequence of events in which 
decedent died as an accident in which, “not realizing" he 
had a knife in his hand, he “unintentionally” cut or “stabbed* 
decedent when he swung at her to hit her in response to 
being struck in the face by her with a rock (Trial Tr. 204, 
282; September 18, 1963 Tr. 7)), that he signed the statement 
and lie detector authorization after 6:00 p.m., that he =: 
neither read the statement or the authorization nor were they 
read to him, that he nevertheless signed them because the 
police had been threatening to beat him again and to arrest 
his brother as an accessory, that the events set forth in 
his signed statement were based upon police statements which 
he admitted only because they were hitting him and that he 
was very nervous when he signed the statement (Trial Tr. 
245-269) . tate 

The police version of the events in the post- 
arrest and pre-arraignment period sharply contrasted with 
appellant's version of these events. According to the 
‘police, appellant volunteered to take the lie detector 


test, signed the authorization before taking the test, took 


-S- 


only one test and freely confessed and gave a statement 
when told the test showed that he had lied (Trial Tr. 198, 
233-234). 

Appellant was first informed of his constitutional 
rights when he was finally taken for arraignment at 7:15 
p.m. Monday, September 10, 1962, although he was not in 
fact arraigned at that time (Trial Tr. 229-230, 232, 262). 

Qn October 15, 1962, a one-count indictment was 
filed in the District Court for the District of Columbia 
in Cr. Action No. 872-62, charging appellant with first 
degree murder under D.C. Code §22-2401 of one Barbara Ann 
Parks on or about September 9, 1962 (Supplemental Record*) . 

On January 9, 1963, the District Court, sua 
Sponte, entered an order that appellant be given a mental 
examination by Legal Psychiatric Services (Supplemental 
Record). 

On January 10, 1963, Dr. Nicholas S. Ionedes, 
Chief, Legal Psychiatric Services, wrote a letter to the 
District Court advising it that appellant was competent to 
stand trial but recommending that appellant be committed 
to St. Elizabeths Hospital (hereinafter referred to as 
“st. Elizabeths") for a complete and thorough examination 
to determine his sanity at the time of the crime (Supple- 


mental Record). 


¥ "The record in Criminal No. 672-62 was docketed in 
No. 19,9061 on February 16, 1966 and will be referred 
to as the “Supplemental Record"). 


-6- 


On January 15, 1963, the District Court entered 
its usual form of order committing appellant to St. Eliza- 
beths for no more than ninety days for examination as to 
his competency to stand trial and his sanity at the time 
of the crime (Supplemental Record). On April 10, 1963, 

St. Elizabeths filed with the District Court a letter report* 
finding that appellant was competent to stand trial and was 
“not ... suffering a mental disease or defect” at the time 

of the crime. Neither the District Court's order of commit- 
ment nor the St. Elizabeths' report of April 10, 1963 made 
any reference to the tests which Dr. Ionedes had recommended 
for appellant in his letter of January 10, 1963. In addition, 
the St. Elizabeths' report did not mention any other tests 
which had been given to appellant, did not. give a detailed 
diagnosis of appellant, did not describe any portion of appel- 
lant's background and history and did not disclose that there 
was a disagreement among the hospital staff doctors as to 
appellant's competency and sanity (Supplemental Record) . 

on July 24, 1963, appellant filed a pro se mtion 
to dismiss the indictment on the: ground that he had been 
aenied his constitutional right to a speedy trial. In deny- 
ing this motion on August 2, 1963, the District Court 


advanced appellant's trial date from October 17, 1963 to 


* for the text of this Yetter report, see footnote on 
page 27, infra; see also footnote on page 38, infra. 


The form of this report was described as a “conclusionary 
and uninformative boilerplate" report in Hansford v. United 
States, 124 App.D.C. 387, 365 F.2d 920, 925 and n.13 (1566). 
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September 12, 1963. On August 16, 1963, appellant filed a 
second pro se motion to dismiss the indictment for denial of 
a speedy trial, which was denied on August 29, 1963. On 
September 3, 1963, appellant filed yet a third pro se motion 
to dismiss the indictment for denial of a speedy trial. This 


motion was denied on September 12, 1963, when the trial date 


was adjourned to September 16, 1963 (Supplemental Record). 

Although appellant's lead attorney, Arthur Jackson, 
Esq., advised the court on September 16, 1963, that appellant 
would raise the defense of insanity at the time of the alleged 
crime, no formal specific objection was made by appellant or 
his attorney to the St. Elizabeths' report of April 10, 1963 
and no motion was made for a competency hearing (Trial Tr. 1-121). 

At trial, the court was advised that appellant had 
requested “medical treatment for his head" which phrase was 
expanded thereafter to include “medical treatment and hospitali- 
zation" and that appellant had been given aspirin to relieve 
them (Trial Tr. 6,81). 

On September 17, 1963, the second day of the trial, 
the trial judge was advised that appellant had previously 
refused to enter a plea of guilty to manslaughter.* When 
the trial judge asked appellant if this was still his desire, 
appellant said yes (Trial Tr. 123-125). 


* At a subsequent hearing, it was described that on May 
6, 1963 and on September 12, 1963, appellant had 


rejected any suggestion that he enter a plea of guilty 
to manslaughter (December 20, 1963 Tr. 50-61, 64). 


That day, Mrs. Rose Moore Williamson, appellant's 
sister, testified at great length about appellant's head- 
aches, lapses of memory, childhood problems and mental 
deficiencies (Trial Tr. 157, 168-171). 

Later that day, appellant's attorney objected to 
the Government's offer into evidence of appellant's signed 
statement (hereinafter referred to as appellant's "written 
confession") obtained upon his arrest on September 10, 1962. 
After hearing testimony of appellant and police officers out- 
side the presence of the jury (Trial Tr. 189-269), the trial 
judge ruled on September 17, 1963 that appellant's written 
confession was admissible (Trial Tr. 269) and it was then 
read to the jury (Trial Tr. 280-284). 

on September 18, 1963, the third day of the trial, 
appellant's attorney advised the court that appellant was 
considering entering a plea of guilty to manslaughter. 

While the appellant was thinking over whether he 
wished to enter a plea, appellant's attorney advised the court 
that he had only that morning learned there was a minority 
dissenting report to the St. Elizabeths* report of April 10, 
1963 (Trial Tr. 298). : 


After a brief recess was taken, appellant was 


permitted to enter a plea of guilty to manslaughter. The 


trial judge questioned appellant about the voluntariness 

of his plea of guilty. The trial judge asked him if he had 
discussed his plea of guilty with his attorney and appellant 
said yes (September 18, 1963 Tr. 4). Appellant later 
testified that this was not a true answer (December 20, 1963 
Tr. 22-23; see also December 20, 1963 Tr. 49-51, 66-67). 

The trial judge also questioned appellant about the 
details of what had happened and especially about the time 
of the stabbing. Appellant, in answer to questions from the 
court, appeared confused in his recollection as to just when 
it took place, fixing the time of the stabbing at 1:00 p.m. 
on Sunday, September 9, 1962* (September 18, 1963 Tr. 6). 
All other testimony, including other statements by appellant, 
fixed the time of the stabbing at a time no later than 7:00 
a.m. on Sunday, September 9, 1962 (Trial Tr. 90, 95, 155-160, 
167, 179, 204-205, 281-284). 

On September 18, 1963, neither appellant's 
attorney nor the trial judge asked appellant what had 
prompted him to change his mind and to enter a plea of 
tYuilty even though he had previously refused to do so (Sep- 
tember 18, 1963 Tr. 1-11 and December 20, 1963 Tr. 50, 64). 


* In his written confession, appellant testified that 
the accident had occurred in the early morning when it 
was still dark on Saturday, September 8, 1962 (Trial 
Tr. 281}. 
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Within one week after making his plea of guilty, 
appellant wrote a letter to Mr. Jackson in which he said 
he wanted to make a motion to withdraw his plea of guilty 
(December 20, 1963 Tr. 9). After appellant wrote a second 
letter to him in early October, Mr. Jackson visited him 
at which time appellant told him, without explanation, 
that he wished to withdraw his September 18, 1963 plea of 

_guilty (November 1, 1963 Tr. 1 and December 20, 1963 Tr. 
9-10). 

On November 1, 1963, Mr. Jackson advised the 
trial judge that appellant had advised him only that morn- 
ing that he now wished instead to withdraw his pre-sentenc- 
ing motion to withdraw his plea of guilty and to be 
sentenced that morning (November 1, 1963 Tr. 4). 

Neither the trial judge nor appellant's attorney 
asked appellant why he had moved to withdraw his plea of 
guilty or why he had then changed his mind and decided to 
withdraw that motion (November 1, 1963 Tr. 1-8 and Decem- 
ber 20, 1963 Tr. 66-67). : 

‘When asked before sentencing if he had anything to 
Say, appellant asked the trial judge to send him to a 
“mental hospital" for treatment. The trial judge then 
responded that this was a matter for “the authorities" 
(November 1, 1963 Tr. 4). When the trial judge then asked 
about appellant's need for psychiatric care, he was 


informed that the St. Elizabeths' report of April 10, 1963° 
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was “in the jacket" and was again advised that there was 
a dissenting report to the April 10, 1963 report although 
it had not been filed with the court. The trial judge 
was also told that appellant had been in a series of 
accidents which had required his hospitalization. The trial 
judge then sentenced appellant to 5 to 15 years (although 
he later reduced appellant's sentence to 3 years 8 months 
to 14 years on December 12, 1963) (November 1, 1963 Tr. 
4-8 and Supplemental Record). 

On November 7, 1963, six days after sentencing, 


appellant moved to withdraw his plea of guilty on the 


grounds, inter alia, that his plea of guilty was involun- 


tary and that his trial counsel had been incompetent (Sup- 
plemental Record). 

At a hearing on this motion on December 20, 1963, 
appellant testified that he was not guilty, that he did not 
know he could appeal a conviction based upon the erroneous 
admission of his confession, that he did not remember 
various questions and answers from September 18, 1963 con- 
cerning his plea of guilty and that his trial counsel had 
instructed him on September 18, 1963 how to answer the 
judge’s questions in order to have his plea of guilty ac- 
cepted (December 20, 1963 Tr. 6-47). Appellant further 
testified that he had entered his plea of guilty because his 
legal representation was inadequate and because his mother, 


in a letter which he received on the morning he entered his 
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plea of guilty, had asked him “to get a plea to a lesser 


charge" and not let his trial “be the cause of her death" 
(December 20, 1963 Tr. 7, 13-16).*. | , 
Mr. Jackson also testified on December 20, 1963 
that a psychiatrist was prepared to testify at trial that 
appellant was “of unsound mind as of the date the crime 
was committed" and that appellant suffered from "schizo- © 
phrenia - paranoid type" (December 20, 1963 Tr. 63, 65). 
The hearing on the November 7, 1963 motion was 

continued on January 3, 1964 and on May 8, 1964. on this 
latter date a letter from appellant's mother was introduced 
into evidence. She wrote that she could not remember what 
she had said in the September 1963 letter because one was 
“out of [her] head" when she wrote it (May 8, 1964 Tr. 6). 
Appellant also told the trial judge that he had not objected 
to being sentenced prior to his November. 7, 1963 motion 
because he had been in solitary confinement at the D.c. Jail 
and "wasn't even in a clear state of mind at the time" (May 
8, 1964 Tr. 10). The trial judge then denied the November 
7, 1963 motion to withdraw the plea of guilty (May 8, 1964 
Tr. 11). : 
¥—Mr. Jackson testified on December 20, 1963 that he 

had delivered a letter to appellant on September 18, 

1963 but that he did not then know the contents of 

the letter (December 20, 1963 Tr. 66-67). At the 

January 3, 1964 hearing, Joseph Gelb, Esq., appel- 

lant's other attorney, testified that appellant had 


“asked us to read the letter ...[but] we refused 
to read" it (January 3, 1964 Tr. 10). 
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On December 28, 1964 this court affirmed the 
District Court's judgment of conviction (Case No. 18,814). 

On September 23, 1965, appellant commenced Civ. 
Action No. 2358-65 by filing a motion under 28 U.S.C. §2255 
to vacate and set aside his sentence on the grounds that 
he was incompetent to stand trial, that he was insane at 
the time of the offense and that his plea of guilty was 
entered involuntarily, improvidently and under duress 
{Original Record in No. 19,901). 

Im his motion, appellant advised the District 
Court that in August, 1964 he had been transferred from 
Lorton Reformatory to St. Elizabeths Hospital for mental 
care and treatment. Appellant also asked the District Court 
to order the production of the St. Elizabeths' dissenting 
report of April 1963, which had disagreed with the conclusion 
of the April 10, 1963 report that appellant was competent 
to stand trial and was sane at the time of the offense 
(Original Record in No. 19,901). 

Appellant's §2255 motion was denied by the trial 
judge* on September 23, 1965, without a hearing and without 
opinion from which order appellant filed the appeal in No. 
19,901. 

On January 26, 1967, appellant filed a new motion 
in the District Court in Civ. Action No. 2358-65 for a 


ant's tria ge was also the District Court 
Sage who decided appellant's §2255 motion of September 
23, 1965 and also the §2255 motion of January 26, 1967 
{Original Records in Nos. 19,901 and 20,937). 
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hearing on his §2255 motion previously filed with and denied 


by the trial judge on September 23, 1965. In support of 
this motion, appellant filed two affidavits by Dr. David 
H. Dabney and Harvey M. Spear, Esq., respectively. In his 
affidavit, Dr. Dabney, a member of the psychiatric staff 
of St. Elizabeths Hospital who participated in the April 
1963 conference relating to appellant's competency and 
sanity, stated, inter alia, that in April 1963, he haa 
concluded that appellant “was suffering from paranoid 
personality with organic factors" and that he had at that 
conference disagreed with the findings in the St. Elizabeths' 
report of April 10, 1963 that appellant was competent to 
stand trial and was sane at the time of the offense. In 
his affidavit, Mr. Spear presented detailed evidence of 
appellant's mental, emotional and intellectual deficiencies, 
including evidence of his noticeable inadequacies, both as 
a child and adult, his series of head injuries which had 
produced unabating and severe headaches, his continuous 
trouble with the law for petty violations, his development 
as a chronic alcoholic and the earlier prison diagnoses 
pointing to his mental disability (Original Record in No. 
20,937). 

On February 28, 1967, the trial judge entered an 
order denying, without a hearing and without opinion, ap- 
pellant's January 26, 1967 motion for a hearing from which 
order appellant filed the appeal in No. 20.937)-" = 
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STATUTES INVOLVED 


These appeals involve the construction of United 
States Constitution Amendment V &and Title 28, United States 
Code, Section 2255 (1948) (set forth, infra, in Appendix "A"). 

STATEMENT OF POINTS 

1. Under the circumstances herein, the trial 
judge erred in failing, sua sponte, to conduct a competency 
hearing for appellant prior to accepting his plea of guilty 
and imposing sentence. 

2. Under the circumstances herein, the trial 
judge erred in failing, sua sponte, to raise the issue of 
appellant's insanity at the time of the alleged crime prior 
to accepting his plea of guilty and imposing sentence. 

3. The District Court erred in denying appellant 
a hearing on his September 23, 1965 motion under 28 U.S.C. 
§2255 to vacate and set aside his sentence. 

4. The District Court erred in denying appellant's 
January 26, 1967 motion for a hearing on his September 23, 
1965 motion under 28 U.S.C. §2255 to vacate and set aside 


his sentence. 


5. The District Court erred in denying appel- 


lant’s §2255 motions of September 23, 1965 and January 26, 
1967 to vacate and set aside his sentence on the ground that 
his plea of guilty was entered involuntarily, improvidently 
and without understanding. 
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SUMMARY OF ARGUMENT 


Appellant will show that his sentence should be 


vacated and set aside on the grounds that (1) the trial judge 
erred in failing to conduct, sua sponte, a competency hearing, 
(2) the trial judge erred in failing, sua sponte, to raise the 
question of appellant's sanity at the time of the alleged 
crime and (3) appellant's plea of guilty to manslaughter was 
entered involuntarily, improvidently and without understanding. 
In addition, appellant will show that the District Court erred 
in denying appellant a hearing on his §2255 motion of September _ 
23, 1965 and that it subsequently erred in denying appellant's 
January 26, 1967 motion for a hearing on appellant's §2255 
motion of September 23, 1965. 

Since the evidence in this case raised 

a “substantial doubt" as to appellant's 


competency to stand trial, the trial 
judge erred in failing, sua sponte, 


to conduct a competency hear aring 
The trial judge erred in failing to conduct; sua 


sponte, a competency hearing for appellant prior to accepting 
his plea of guilty and imposing sentence in the Light of the 
evidence raising a “substantial doubt” as to his competency to 
stand trial. . 

At the time the trial judge accepted curiae plea 
of guilty, he knew about and could have obtained the St. Eliza- 
beths' dissenting report of April 1963 as to appellant's com= 
petency; he had before him appellant's request for “medical 
treatment for [his] head" and appellant's subsequent request 
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for commitment to a mental hospital; he had before him testi- 


mony that, on the weekend of the alleged crime, appellant was 
willing to go to St. Blizabeths for treatment; testimony that 
appellant had lapses of memory; appellant's confusion and quali- 
fications as to the time of the alleged crime when he entered 
‘his plea of guilty to the charge of manslaughter; testimony as 
to appellant's intoxication at the time of the alleged crime; 
the unexplained decision of appellant to enter a plea of guilty 
in the face of his previous rejections of such a suggestion; 
the unexplained post-trial motion of appellant to withdraw his 
plea of guilty and the equally unexplained withdrawal by 
appellant of that motion. Upon this evidence, the trial judge 
should have conducted, sua sponte, a competency hearing for 
appellant. 

Moreover, the finding of competency in the boiler- 
plate conclusionary St. Elizabeths' report of April 10, 1963 
@id not relieve the trial judge of his duty to conduct, sua 
sponte, a competency hearing for appellant since the aforesaid 
evidence of record subsequent to the April 10, 1963 report 
raised a “substantial doubt” as to appellant's competency to 
stand trial. Accordingly, appellant's sentence must now be 
vacated and set aside. 
Since the evidence in this case raised a 
doubt as to appellant’s sanity at the 
time of the crime, the trial judge erred 


in failing, sua sponte, to raise the 
eaniety “iseues 0 


The trial judge erred in failing, sua sponte, to raise 


-18- 


the issue of appellant's sanity at the time of the offense 
prior to accepting his plea of guilty and imposing sentence. 

At the time the trial judge accepted appellant's 
plea of guilty, he knew about and could have obtained the St. 
Elizabeths' dissenting report of April 1963 as to appellant's 
sanity; he also had before him appellant's request for “medical 
treatment for [his] head" and his subsequent request for 
commitment to a mental hospital, testimony that on the weekend 
of the alleged crime appellant was willing to go to St. 
Elizabeths. for treatment, testimony that appellant haa been 
hospitalized in a series of accidents and testimony that appel- 


lant had memory lapses and fits. Upon this evidence, the trial 


judge should have raised the sanity issue, sua sponte. 
Furthermore, the finding of sanity in the con- 
clusionary boilerplate St. Elizabeths* report of April 10, 1963 
was insufficient to. relieve the trial judge from his duty, 
sua sponte, to raise the insanity issue. This is especially 
true here where the April 10, 1963 report failed to disclose 
that appellant received the “complete ... thorough examination" 
as to his sanity for which his commitment had been ordered. 
Because of this error, appellant's sentence must nO be 
vacated and set aside. 


It was error for the District Court to 
deny, without a hearing, appellant's 


§2255 motion of September 23, 1965. 
The District Court erred in denying, without a 


hearing, appellant's §2255 motion of September 23, 1965. 
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The District Court's holding was erroneous as 
a matter of law. A hearing must be held on a motion under 
28 U.S.C. §2255 unless the motion, files and records 
“conclusively show that the prisoner is entitled to no 
relief.“ In light of the above enumerated pre-sentencing 
indicia of incompetency as well as the numerous post- 
sentencing indicia of incompetency, the files and records 
could not “conclusively show" that appellant was entitled 
to no relief. Im addition, the motion itself could not 
"conclusively show™ that appellant was entitled to no 
relief where appellant stated in his motion that he had 
been transferred from Lorton Reformatory to St. Elizabeths 
for mental care and treatment, and the trial judge never 
had before him the Lorton reports which resulted in 
appellant's commitment to St. Elizabeths. 

Accordingly, this Court must reverse the order 
denying appellant a competency hearing on his September 
23, 1965 motion to vacate and set aside his sentence. 

It was error for the District Court to 


deny the January 26, 1967 motion for a 
hearing on the September 23, 1965 


The District Court erred in denying appellant's 
§2255 motion of January 26, 1967 for a hearing on the 
September 23, 1965 motion raising the question of his 


competency to stand trial. 
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In support of this motion, appellant submitted 
the affidavit of Dr. Dabney who in April, 1963 doubted 
appellant's competency to stand trial and characterized 
appellant as "suffering from paranoid personality with 
organic factors" and also Mr. Spear's affidavit which gave 
a detailed account of appellant's background. This evidence 
was sufficient, standing alone, to require a competency 
hearing for appellant. When the evidence in support of the 
January 26, 1967 motion is weighed with all the evidence 
of record in the pre-sentencing and post-sentencing periods, © 
it is clear that the District Court erred in denying 
appellant's January 26, 1967 motion for a hearing on 
his §2255 motion of September 23, 1965. : 
Since appellant entered his plea of 
guilty involuntarily, improvidently 
and without understanding, the District 
Court erred in failing to vacate .and. 
set aside his sentence 

The District Court erred in denying appellant's 
September 23, 1965 and January 26, 1967 motions under 28 
U.S.C. §2255 to vacate and set aside his sentence on the 
grounds that his plea of guilty was entered involuntarily, 
improvidently and without understanding. 

In view of appellant's background, the constitu- 
tional errors at various stages of this case, appellant's lack 
of awareness of his right to appeal from the erroneous admis- 


sion of his confession, his unawareness of the substantial merits 


of his defense of intoxication and also of insanity and his 
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entry of a “qualified” plea of guilty when he fixed the 
time of death at an hour when he could not possibly have 
committed the crime, there can be no doubt that appell- 


ant's plea of guilty was entered involuntarily, improvi- 


dently and without understanding. Accordingly, this 
court must now vacate and set aside appellant's sentence 


in order to correct this error. 


SPONTE, TO CONDUCT A COMPETENCY HEAR- 
ING FOR APPELLANT PRIOR TO ACCEPTING 


In the instant case, appellant will show that, under 
the circumstances herein, the trial judge erred in failing, 
sua sponte, to conduct a hearing at the trial to determine 


appellant's competency to stand trial.** - 


~ WL to point t desires the court 
to read the following page i 
frial Tr. 6,65-66,81-82,87 ,90 ,95,123-125,155-160 ,167- 
169,179, 204-207 ,245-269,,281-284,292 and 298, Septem- 
ber 18, 1963 Tr. 6, November 1, 1963 Tr. 1 and 4-6, 
and December 20, 1963 fr. 9,17,50-51 and 64. 
Appellant is entitled to raise this issue in this 
proceeding. A motion to vacate and set aside sentence 
under 28 U.S.C.§2255 is an appropriate method for a 
i to attack his conviction and sentence on the 
that he was incompetent to stand trial.Floyd v. 
‘@nited States,365 P.2d 368 (5th Cir.1966) and Bostic v. 
tnited States, 112 App.D.C.17,298 P.2d 678(1961). More- 
over, a Soner can even make a collateral attack on 
his conviction and sentence on the ground that the trial 
judge erred in failing to conduct, sua sponte, a hearing 
to determine the prisoner's competency to stand trial. 
Pate v. Robinson, 383 U.S. 375, 15 L.Ed.2d 815, 86 S.Ct. 
$36(1966) , see Floyd v. United States, supra. 
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Where a defendant is incompetent at the time of 
trial, his conviction and sentence constitutes a denial 
of a fair trial and of due process of law. Bishop v. United 
States, 350 U.S. 961, 100 L.Ed. 835, 76 S.Ct. 440 (1956). 
A. The evidence of record at the time of 


sentencing was sufficient to have 
raised a "substantial doubt" as to 


appellant's competency to stand trial 


In the light of the evidence of record which was 
more than sufficient to have raised a "substantial doubt" 
as to appellant's competency to stand trial, this court 
should vacate and set aside appellant's sentence on the 
ground that the trial judge erred in failing, sua sponte, 


to conduct a competency hearing for appellant. 


On September 16, 1963, the trial judge was put on 


notice that this trial would involve an inquiry as to ap- 
pellant's mental condition when he was advised that appellant 
would interpose a defense of not guilty by reason of in- 
sanity (Trial Tr. 6). The trial judge was also advised 
that appellant had requested “medical treatment for his 
head" which phrase was expanded thereafter to include "medical 
treatment and hospitalization" (Trial Tr. 81). | 

On September 17, 1963, appellant's sister testi- 
fied that, on Sunday, September 9, 1962 she and appellant 
had “talked about the headaches that he had been having", 
and that she had “asked him would he be willing for us to 
take him over to Saint E's and have him examined to find out 
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what was the cause of these headaches and he agreed to it® 
(Trial Tr. 157). 

After a hearing outside the presence of the jury 
on the second day of the trial, the trial judge ruled 
that appellant's written confession was admissible into 
evidence. During that hearing, appellant testified with 
respect to the coercion and involuntariness of the written 
confession (Trial Tr. 245-269; see Statement of Facts, 
supra) .* 

On September 18, 1963, the trial judge was in- 


formed that a dissenting report had been filed by a 


St. Elizabeth's psychiatrist who disagreed with the finding 


of competency in the boilerplate conclusionary St. Elizabeths' 
report of April 10, 1963 (Trial Tr. 298). 

Shortly thereafter, appellant entered a plea of 
guilty to manslaughter under circumstances which further 
raised a “substantial doubt" as to appellant's competency 
to stand trial. 

Pirst, the substantial testimony with respect to 


appellant's drinking before, during and after the time of 


Se 


Appellant subsequently testified that no one ever 
explained to him that he had any right to appeal 
as to the admission of his written confession 
{December 20, 1963 Tr. 9). 
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the accident* would clearly have supported a defense of 


intoxication sufficient to preclude the kind of premedita- 
tion and intent necessary for the charge of first degree 
murder, Bishop v. United States, 71 App.D.C. 132, 107 F.2d 
297 (1939). In addition, for the reasons stated at greater 
length in Point II, infra, appellant also had available and 
had intended to raise the defense of insanity. Had appel- 
lant been competent to stand tiial, he could have better 
appreciated his defenses to the charge of first degree murder. 
Second, when the trial judge questioned appellant 
with respect to the time and day of the alleged crime, 
appellant fixed the time of the stabbing at “one o'clock 
in the afternoon" on Sunday, September 9, 1962. When the 
judge then asked him if the accident took place at “one 
a.m. in the morning?" appellant corrected him and answered 
"No, in the noon, afternoon" (September 18, 1963 Tr. 6). 
Since every other piece of evidence in this case conclusive- 
ly shows that the time of the accident and of death was 
prior to 7:00 a.m. in the morning of Sunday, September 9, 
1962, appellant's confusion as to the time of death further 
underscores his incompetency to stand trial.** Especially 
* Since the autopsy revealed that the victim was drunk 
“for driving purposes" (Trial Tr.87), it is not il- ' 
logical to assume that appellant, her companion drinker, 
was also drunk for driving purposes. Lieutenant Weber 
testified that after arrest, appellant showed signs 
“of a man who had been drinking some earlier” (Trial Tr. 
206-207). Detective Preston testified that appellant, 
when he gave his written statement, had the appearance of 
a person who had perhaps been on a long drunk. (Trial Tr.292). 
Dr. Linwood L. Rayford, Jr., the Deputy Coroner of the 


District of Columbia testified that the victim had died 
between 7:00 p.m. on Saturday, September 8, 1962 and 
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relevant here with respect to appellant's confusion as 
to the time of death is the discrepancy between his plea 
of guilty in open court and his pre-trial confession in 
which he fixed the time of the accident as early in the 
morning while it was still dark on Saturéay, September 8, 
1962 (Trial Tr. 281-284). 

There was a third way in which the circumstances 
surrounding the entry of the plea of guilty on September 
18, 1963 represented evidence of appellant's incompetency 
to stand trial. Appellant had three times prior to trial 
moved to dismiss the indictment for lack of a speedy trial 
and had also rejected several suggestions, including one 
only the morning before, that he enter a plea of guilty | 
to manslaughter. (Trial Tr. 123-125 and December 20, 1963 
fr. 17, 50-51, 64). 

Appellant's incompetency to stand trial is also 
demonstrated by his post-trial vacillation as to whether he 
aid or did not want to withdraw his plea of guilty. Thus, 
but one week after entering his plea of guilty, appellant 
sent a letter to Mr. Jackson in which he told him that he 
wished to withdraw his plea of guilty (December 20, 1963 
Tr. 9). Appellant repeated this request when Mr. Jackson 
visited him within the next two weeks (November 1, 1963 
fr.1). Yet at sentencing on November 1, 1963, Mr. Jackson 


_®® Teontinued from page -24-) 
7:00 a.m. on Sunday morning, September 9, 1962 (Trial 
fr. 90, 95). (See Tr. Tr. 65-66, 155-157, 160, 162 
179 and 204-205). 
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advised the trial judge that appellant had that very morn- 


ing informed him that: 

"[HJe did not wish to withdraw his plea of 

guilty to manslaughter, and he would like 

to be sentenced" (November 1, 1963 Tr. 4).* 

When the judge then asked appellant if he had 
anything to say before sentence was imposed, appellant said: 
"well, the only thing I have to say is 
I wish you would recommend me to Spring- 
field or somewhere, or a mental hospital | 
or something" (November 1, 1963 Tr. 4).** 

The trial judge was then advised again that there 
was a St. Elizabeths' dissenting report which disagreed with 
the finding of competency in the St. Elizabeths' report of 
April 10, 1963. 

The evidence here was clearly sufficient to raise 
a "substantial doubt" as to appellant's competency to stand 
trial and the trial judge erred in failing, sua sponte, 
to order a competency hearing for appellant. 

The evidence herein raises even more doubt as to 
appellant's competency to stand trial than did the evidence 
which was sufficient to raise a “substantial doubt" as to the 
¥ In this context it should be noted that on November 7, 1963, 

only seven days after sentencing, appellant filed a post- 
sentencing motion to withdraw his plea of guilty. 
** The trial judge's response to this request was: 
"Well, I am sure the authorities will send 


you to a proper institution if you need 
psychiatric care or anything like that, I 


am sure that will happen. I don't have any 
urisdiction or right to te em where 
u_shou oO. I might recommen t 
lo ; 1963 Tr. 4) (Emphasis added). 
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competency of the defendant to stand trial in Wider v. 
United States, 121 App.D.C. 129, 348 F.2d 358 (1965), 
Pouncey v. United States, 121 App.D.C. 264, 349 F.2d 699 
(1965) and Hansford v. United States, supra, 365 F.2d 920. 


Accordingly, this court must now vacate and 


set aside appellant's sentence because the trial judge 
failed to conduct, sua sponte, a competency hearing for 
appellant prior to accepting his plea of guilty and 
sentencing him. 


B. Under the circumstances herein, the 
competency finding of the St. Elizabeths' 
boilerplate conclusionary report of April 
10, 1963 and the failure of appellant's 
counsel to formally and specifically 
object to such finding or to request a 
competency hearing were insufficient to 
relieve the trial judge of his duty, sua 
sponte, to conduct a competency hearing. 


Under the circumstances herein, the competency 
finding of the St. Elizabeths' boilerplate conclusionary 
report of April 10, 1963 and the failure of appellant's 


*¥ The text of this letter report of April 10, 1963 
is as follows: 


"mr. Bernard L. Moore was committed to Saint 
Elizabeths Hospital on January 16, 1963, for 
a period not to exceed ninety days, for mental 
observation. 


“mr. Moore's case has been studied since his 
admission to the hospital and he has been exam- 
ined by qualified psychiatrists. On April 9, 
1963, Mr. Moore was examined and his case re- 
viewed in detail at a medical staff conference, 
As a result of our examinations and observa~ 
tion, it is our opinion that Bernard L. Moore 
is mentally competent to understand the nature 
of the charges pending against him and to 
assist counsel in his own defense. It is our 
opinion that he is not now and was not on or 
about September 9, 1962, suffering a mental 
disease or defect.” 
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counsel to formally and specifically object to such finding 


or to request a competency hearing were insufficient to 


relieve the trial judge of his duty, sua sponte, to conduct 


a competency hearing. 

Although this court has held that the failure to 
object to a competency report and to make a motion for a 
competency hearing may relieve the trial judge of the 
obligation to hold a competency hearing, sua sponte,* (Whalem 
v. United States, 120 App.D.C. 331, 346 F.2d 812 (1965), 
cert. denied, 382 U.S. 862, 15 L.Ed.2d 100, 865 S.Ct. 124 
(1965)), this rule has been qualified where there are 
“special circumstances" arising subsequent to such a report 
which raise a “substantial doubt" as to the accused's 
competency to stand trial. Wider v. United States, supra, 
348 F.2d 356, Pouncey v. United States, supra, 349 F.2d 699, 
and Hansford v. United States, supra, 365 F.2d 920. 

Admittedly, at no time during the trial (Sep- 
tember 16-18, 1963) or prior to sentencing (November 1, 1963) 
did appellant's counsel raise a formal or specific objection 


to the sufficiency of the St. Elizabeths' report of April 10, 


* If this court should find that the failure of appellant 
formally or specifically to object to the competency 
finding in the St. Elizabeths' report of April 10, 

1963 and to request a competency hearing, causes the 
instant case to fall within the Whalem rule, notwith- 
standing the Wider and other cases subsequent to Whalem 
which qualify the Whalem rule, then appellant respectfully 
submits that the facts in the instance case point up the 
need and justification for overruling the Whalem case. 
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1963 or make a motion for a hearing to determine appellant's 


competency to stand trial.* In the instant case, however, 
there were “special circumstances" which did, in fact, 
raise a “substantial doubt" as to appellant's competency 


to stand trial herein. These “circumstances” and the 


"substantial doubt" raised herein are described and discussed i 


Point I(A), supra. 

Under the circumstances herein, the trial judge 
should have sua sponte, conducted a competency hearing to 
supplement the finding of competency in the St. Elizabeths' 
boilerplate conclusionary report of April 10, 1963. 

Any question as to whether or not the circum- 
stances herein were sufficient to raise a "substantial 
doubt" as to appellant's competency to stand trial should 
be resolved in favor of appellant in view of the limited 
usefulness afforded by the boilerplate conclusionary form 
of hospital report used herein. Where competency is at 
issue, such a boilerplate conclusionary form of hospital 
report is worthless in enabling the trial judge to 
determine and evaluate which facts are relevant and material 
with respect to an accused's competency to stand trial. 
¥— One explanation for the trial judge's failure to 

conduct, sua s te, ac tency hearing may lie 

in the fact ° re, as Sessoms v. United 

States, 123 App.D.C. 284, 359 F.2d 268 (1966), the 
trial judge did not have the benefit of this court's 
epinion in Whalem to guide it. Thus, in the instant 
case, the trial judge himself indicated that he did 
not think himself empowered to conduct, sua sponte, an 


inquiry into appellant's mental condition (Trial Tr. 82; 
November 1, 1963 Tr. 4-6). 
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The pre-trial report herein recites nothing but 


its conclusion. It does not describe appellant, detail 
the critical events in his life, analyze his present and 
past mental condition, enumerate the physical, psychologi- 
cal and neurological tests given to him or the results: 
obtained and does not in any other way give the trial judge 
facts upon which he could make a reasonable evaluation for 
himself as to appellant's competency and mental condition: 

Thus, in cases involving the constitutional rights 
of an accused, the rights of a defendant should not be 
determined by a meaningless abrupt finding in a boilerplate 
conclusionary report which recites a mere opinion un- 
supported by underlying facts. This court has said that: 

"Opinion evidence, to be of any value, | 

should be based either upon admitted facts 

or upon facts, within the knowledge of the 

witness, disclosed in the record. Opinion 

evidence that does not appear to be based 

upon disclosed facts is of little or no . 

value" (Winn v. United States, 106 App.D.C. 

133, 270 Fad 326, 326 (1959)). 

The requirement that an expert opinion should be 
relied upon only when supported by a solid factual founda- 
tion should be rigorously enforced in the area 
of criminal law, where the constitutional rights of defend- 
ants must be closely safequarded. The importance of this 
requirement is well illustrated if one imagines what would 
have happened if the converse situation had occurred here. 
Thus, if there had been here a finding of in- 
competency or insanity in a pre-trial report, set forth in 


boilerplate conclusionary language, there can be no doubt 


that the trial court would have unhesitatingly rejected such 
a report and would have required supplementary detailed 
findings of fact from St. Elizabeths to support such a 
conclusion. 

It is clear that a bare conclusion, unsupported 
by any facts, that an accused was insane would not sustain 
a defense of not guilty by reason of insanity. Rollerson v. 
United States, 119 App.D.C. 400, 343 F.2d 269 (1964). Since 
such a bare conclusion could not justify a finding of 
incompetency or insanity, it seems equally logical that 
such a bare conclusion should not justify a finding of 
competency or sanity. 


For all the reasons stated above, under the cir- 


cumstances herein, the trial judge erred in failing, sua 
sponte, to conduct a competency hearing for appellant prior 
to accepting his plea of guilty and imposing sentence. 
Accordingly, this court must now vacate and set aside 
appellant's sentence with the direction that a new trial 
should be held only if appellant is now fourd, after a hear- 
ing, to be competent to stand trial. Hansford v. United 
States, supra, 365 P.2d 920. 


Ir 


UNDER THE CIRCUMSTANCES HEREIN, THE 
TRIAL JUDGE ERRED IN FAILING, SUA 
SPONTE, TO RAISE THE ISSUE OF 
APPELLANT'S INSANITY AT THE TIME OF 
THE ALLEGED CRIME PRIOR TO ACCEPT- 
ING HIS PLEA OF GUILTY AND IMPOSING 
SENTENCE. * 


‘The evidence herein before the trial judge was 


more than sufficient to have required him, sua sponte, to 
inject the insanity issue prior to accepting appellant's 
plea of guilty and imposing sentence. Whalem v. United. 
States, supra, 346 F.2d 812, Trest v. United States, 122 
App.D.C. 11, 350 F.2d 794 (1965) and Cross v. United States, 
122 App. D.C..380, 354 F.2d 812 (1965). In Whalem, this 
court held that: 


"“[If] there was a combination of factors 
which required the trial judge to inject 
the insanity issue . .., his failure to do 
so is an abuse of discretion and constitutes 
error" (346 F.2d at 819). 


In its Whalem opinion, this court also said: 


"No rigid standard exists to control | 
the Ristrict Court in deciding whether 
it should require the insanity ree to 
be submitted. As a matter within th 

sound discretion of the District Court, 
this question must be resolved on a case 
by case basis" (346 F.2d at 819, n.10). 


A. The evidence of record prior to sentencing . 
was sufficient to have required the trial 
judge to raise, sua sponte, the issue of 


insanity. 
It is the evidence of record before uae trial 


*¥ With respect to Point il, appellant desires the Court 
to read the following pages of the transcripts: Trial . 
Tr. 6, 81-82, 157, 168-169 and 298, September 18, 1965 
Tr. 4-6 and November 1, 1963 Tr. 4-6. 
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judge which is relied upon to @etermine whether the trial 
jadge erred in failing, sua sponte, to raise the insanity 
issue for the defendant. Overholser v. Lynch, 109 App.D.C. 
404, 288 F.2a 388 (1961), reversed on other grounds, 369 
U.S. 705, 8 L.Ed. 2d 211, 82 S.Ct. 1063 (1962); Whalem v. 
United States, supra, 346 F.2d 812 and Cross V. United States, 
supra, 354 F.2d 512. 

The evidence discussed in terms of competency 
in Point I, supra, is relevant to the question, of whether 
the trial judge erred in failing, sua sponte, to raise the 
issue of appellant's insanity at the time of the alleged 
crime. However, the evidence with special applicability to 
the sanity issue includes: the notice given to the trial judge 
that appellant would interpose an insanity defense (frial Tr. 
6); appellant's request for "medical treatment for [his] 
head" (frial Tr. 81); appellant's subsequent request for 
‘commitment to a “mental hospital" (November 1, 1963 Tr. 4); 
testimony of appellant's sister that on the weekend of the 
alleged crime, appellant had agreed to go to St. Elizabeths 
for treatment (Trial Tr. 157); testimony that appellant 
suffered from severe headaches and often had memory lapses 
(Trial Tr. 157, 168-169); appellant's confusion as to the time 
of the alleged crime (September 18, 1963 Tr. 6); and the 


testimony also that there was a dissenting report at St. Eliza- 


beths which disagreed with the finding of sanity expressed 
in the St. Elizabeths' boilerplate conclusionary report of 
April 10, 1963 (Trial Tr. 298 and November 1, 1963 Tr. 5). 
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In the instant case, there is clearly present, under 
Whalem, the necessary “combination of factors” to have “re- 
quired the trial judge to inject the insanity issue" prior 
to accepting appellant's plea of guilty and imposing sentence. 
His failure to do so was error, especially when appellant's : 


case is compared with Overholser v. Lynch, supra, 288 F.2d 388, 


Whalem v. United States, supra, 346 F.2d 812, and Cross v. 


United States, supra, 354 F.2d 512.* 

If, in the instant case, the trial judge had asked 

appellant's attorney about the merits of appellant's insanity 
‘defense, he would have learned that appellant's counsel was 
unaware of significant pieces of evidence to support the 
defense of insanity. ** 

If such an inquiry had been made by the trial judge, 
it might have resulted in the disclosure of all the evidence 
which was eventually brought to the attention of the trial 
judge on appellant's §2255 motion of January 26, 1967 (See 
Point IV, infra), and which clearly would have been sufficient 
to require the trial judge to raise the insanity issue, sua 


sponte . 


In this Circuit, a prisoner may not collaterally 


*— The trial judge was apparently unaware of his discre- 
tion to raise the insanity issue, sua sponte, (Trial 
Tr. 82 and September 18, 1963 Tr. 46). 

In such a case, the trial judge might even have ac- 
cepted appellant's plea of guilty conditionally and 
resumed the trial for the purpose of developing the 
insanity defense and of submitting only it to the jury. 
See Holmes v. United States, 124 App.D.C. 152, 363 F.2d 
281 (i966). ks Ae 
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attack his conviction and sentence by a §2255 motion which 
goes to the merits of an insanity defense.* However, the 
question here is not whether appellant can successfully 
establish the merits of his insanity defense but whether 
appellant was deprived of due process of law because the 
trial judge failed, sua sponte, to raise the insanity 
issue under the circumstances herein. 

This court has never passed on the question of 
whether the trial judge's failure, sua sponte, to raise the 
insanity issue prior to accepting a plea of guilty and im- 
posing sentence may be raised on a §2255 motion. 

Since the error here, as in Whalem v. United States, 
supra, 346 F.2d 812, Trest v. United States, supra, 350 
F.2d 794 and Cross v. United States, supra, 354 F.2d 512 
(1965), does not go to the question of the merits of the 
insanity defense but rather to the question of whether the 
prisoner was denied due process of law, this court must 


hold that the trial judge's error of failing to raise the 


insanity issue, sua sponte, can be raised on a §2255 motion. ** 


Bis. Vv. United States, 96 U.S. App. D.C. 117, 223, F.2d 

D.C. Cir. 1955), reversed on other ounds, 350 U.S. 
961, 100 L.Ed. 835, 76 S.Ct. P v. United 
States, 119 App. D.C. 152, 337 F.2d 548 (I364) and Holmes 
v. United States, supra, 363 F.2d 281. 

# hat the trial judge's error in failing, sua sponte, to 
raise the insanity issue may be a ground upon w the 
§2255 motions to vacate and set aside appellant's sentence 
may be granted also seems to be permitted by the holding 
in Poole v. United States, 102 App. D.C. 71, 250 F.2d 
396 (1957) where this court granted a §2255 motion on the 
ground that the prisoner had been denied due process of 
law because the trial judge erred, prior to sentencing, 
in failing to permit him to withdraw his plea of guilty 
in order to raise an insanity defense. 
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For all the reasons stated above, this court must 
now vacate and set aside appellant's sentence because the 
trial judge erred under the circumstances herein, in fail- 
ing, sua sponte, to inject the insanity issue for appellant. 
B. Under the circumstances herein, the sanity | 

finding of the St. Elizabeths' boilerplate 
conclusionary report of April 10, 1963 was 
insufficient to relieve the trial judge of 


his duty, sua sponte, to raise the insanity 
issue. 


Under the circumstances herein, the sanity finding 


of the St. Elizabeths' boilerplate conclusionary report of 
April 10, 1963 was insufficient to relieve the trial judge of 
his duty, sua sponte, to raise the insanity issue. 

The evidence of record which required the trial 
judge to raise, sua sponte, the issue of Snsanity: is described 
and discussed in Point II(A), supra. In the face of such 
evidence, the trial judge was not relieved of his duty, sua 
sponte, to raise the insanity issue by the sanity finding 
of the St. Elizabeths' boilerplate conclusionary report of 
April 10, 1963. The limited usefulness of the boilerplate 
conclusionary form of hospital report in the face of the 
substantial evidence to the contrary is discussed in Point I(B), 

One reason why the St. Elizabeths' report of April 
10, 1963 did not relieve the trial court of its duty to 


raise, sua sponte, the issue of insanity is that the report 
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did not and could not comply with the requirements of Winn v. 
United States, supra, 270 F.2d 326 because, in the instant 
case, the record shows that appellant never did receive the 
kind of “complete and thorough" mental examination as to 

his sanity for which his commitment to St. Elizabeths was 
ordered. 


In the instant case, the reason appellant was 


referred to St. Elizabeths was that the Chief of the Legal 


Psychiatric Services of the District of Columbia (Dr. 
Nicholas S. Ionedes) had sent a letter to the Chief Judge 
of the District of Columbia recommending such reference 
for the purpose of a "complete ... thorough examination" 
as to appellant's sanity at the time of the crime.* 


= On January 9, 1963, the District Court entered, sua 
te, an order directing that appellant be examined 
= Legal Psychiatric Services. On January 10, 1963, 
Dr. Ionedes, filed a letter with the District Court 
advising it that appellant was competent to stand 
trial and adding: 


"As to the question if this subject was 
suffering from a mental illness or defect 
at the time of the crime, it is my impress- 
ion that: this man should have a complete 
_physical examination (including EEG and : 
neurological examination) complete psycholo- 
gicals, social history and observation, I 
will recommend Saint Elizabeths Hospital 
for this thorough examination.” 


On January 15, 1963, the District Court, in reliance 
upon Dr. Ionedes’ report, entered an order, appar- 
ently pursuant to D.C. Code §24-301(a), directing 
that appellant be commited to St. Elizabeths 
Hospital. 
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On April 10, 1963, Dr. Dale Cameron, Superintendent, 


of St. Elizabeths, wrote a form letter to the District Court 
advising it in boilerplate conclusionary language that ap- 
pellant was competent to stand trial and that he was not then 
or at the time of the alleged crime suffering a mental disease 
or defect.* This April 10, 1963 report did not indicate 

just what examinations were made of appellant nor did it 
indicate to what extent appellant had been given the kind 

of "complete thorough examination" proposed in the Dr. Ionedes 
letter of January 10, 1963. Since the hospital report of 
April 10, 1963 does not establish that appellant received the 
examination for which he was committed, such hospital report 
can not possibly relieve the trial judge of his duty, sua 
sponte, to raise the insanity issue. Cf, Winn v. United States,. 
supra, 270 F.2d 326. 


* The text of this letter report of April 10, 1963 is 


printed in Point I(B), supra. 


Although the District Court orders and the psychi- 
atric reports discussed the "sanity" issue in terms 
of whether appellant was, at the time of the crime, 
“suffering from a mental disease or defect, and, 

if so, whether his criminal act was a product of 
his mental condition," (the terms used in Durham 

v. United States, 94 App.D.C. 228, 214 F.2d S600 
(1954))the trial judge, and all the parties to 

the trial discussed the issue in terms of “sanity" 
and "insanity." This area of criminal law would 
be much advanced if the terminology and tests of 
“insane” and “mental disease or defects" were re- 
placed with the test of whether or not the mental 
condition of the defendant at the time of the 
alleged crime was such that the defendant was 

able to have the kind of premeditation and intent 
necessary for the crime of first degree murder. 
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For all the reasons stated above, under the 


circumstances herein, the trial judge erred in failing, sua 


sponte, to raise the issue of appellant's insanity at the 
time of the alleged crime prior to accepting his plea of 
guilty and sentencing him. Accordingly, this court must 


now vacate and set aside appellant's sentence. 
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IILt 
THE DISTRICT COURT ERRED IN DENYING 
APPELLANT A HEARING ON HIS SEPTEMBER 
23, 1965 MOTION UNDER 28 U.S.C. 


§2255 TO VACATE AND SET ASIDE HIS 
SENTENCE. * : 


ee 

On September 23, 1965, appellant filed a pro se 
motion, under 28 U.S.C. §2255, to vacate and set aside his 
sentence on the grounds, inter alia, that he was not 
competent to stand trial. On that very same day, appellant's 
§2255 motion was denied without a hearing and without 


opinion. 


The District Court is required to "grant a prompt 


hearing" on a §2255 motion, 

“Unless the motion and the files and 

records of the case conclusively show 

that the prisoner is entitled to no 

relief...." 

Since the trial judge denied appellant's §2255 
motion without a hearing and without opinion, he must neces- 
sarily have found that the motion, files and records did 
“conclusively show" that appellant was entitled to no relief. 

Under the circumstances herein, the denial, without 
a hearing, of appellant's §2255 motion, was error. 

Even if this court were not to grant appellant 
relief because of the trial judge's errors, in failing, sua 
sponte, to conduct a competency hearing prior to sentencing 


* With respect to Point III, appellant desires 


the court to read the following pages of the 
transcripts: December 20, 1963 Tr. 7,15-16, 
21-22,63 and 65 and May 8, 1964 Tr. 6 and 10. 
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(Point I, supra) and in failing, sua sponte, to inject 
the insanity issue for appellant (Point II, supra), this 
court must nevertheless correct the trial judge's error 
in denying, without even a hearing, the §2255 motion of 
September 23, 1965. Accordingly, this court must now 
reverse the order of the District Court and remand this 
case to the District Court for a hearing on appellant's 
§2255 motion of September 23, 1965. 
A. The motion, files and record in this 

case show that appellant was entitled 

to a hearing on his §2255 motion 


raising the issue of his competency 
to stand trial. 


Ss 

It is impossible to believe that, under the cir- 
cumstances herein, the trial judge, on September 23, 1965, 
made the diligent and searching examination of the motion, — 
files and records of this case which he was required to do 
under 28 U.S.C. §2255. This conclusion seems fully justified 
in view of the fact that the trial judge denied appellant's 
$2255 motion, without a hearing, on the same day that the 
§2255 motion was filed, i.e., September 23, 1965. 

Had the trial judge in fact conducted such a 
diligent and searching examination of the motion, files and 
records in this case, he would have discovered abundant 
evidence of incompetency in the record in both the pre- 


sentencing and post-sentencing periods of this case and would 


consequently have known that he had to hold a hearing on the 
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§2255 motion of September 23, 1965. 
(1) Evidence available on or before 


November 1, 1963. 


Appellant has previously shown (Point I, supra) 
that the evidence of incompetency in the record as of 
November 1, 1963 (the date of sentencing) was more than 
sufficient to have raised a “substantial doubt” as to ap- 


pellant's competency. Since this evidence was sufficient 


to have required the trial judge to conduct, sua sponte, 


a competency hearing before accepting appellant's plea of 
guilty and imposing sentence, such evidence equally required 
that a hearing be held on appellant's §2255 motion of 
September 23, 1965. 


(2). Evidence available on or before 
September 23, 1965. 


The files and records of this case reveal addi- 
tional evidence of incompetency adduced in the period between 
November 1, 1963 and September 23, 1965. 

Thus, on November 7, 1963, only six gays after 
sentencing, appellant filed a motion to withdraw his plea 
of guilty on the grounds, inter alia, that his trial counsel 
were incompetent and that his plea of guilty was: “not reer 
tary (Supplemental Record). At the hearing on this motion 
on December 20, 1963, appellant testified, inter alia, that 
he had entered his plea of guilty because his attorney 
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failed to represent him adequately and because his mother 
had sent him a letter urging him to get a “plea of guilty 
to a lesser charge” and not to let his trial "be the cause 
of her death" (December 20, 1963 Tr. 7, 15-16). Appellant 
also claimed that his attorneys had instructed him with 
respect to the answers which the trial judge would need 
in order to accept his plea of guilty (December 20, 1963 
Tr. 21-22). 

At the December 20, 1963 hearing, Mr. Jackson 


testified that he had been prepared at trial to produce 


a psychiatrist who would testify that appellant was "of un- 
sound mind" on the date of the crime and suffered from 
"schizophrenia - paranoid type” (December 20, 1963 Tr. 63 
and 65). 

At the May 8, 1964 hearing on the November 7, 
1963 motion, a letter from appellant’s mother was read into 
evidence in which“she said that she could not remember 
what she had said in the September 1963 letter because she 
was “out of [her] head" when she wrote it (May 8, 1964 
fr. 6). 

Appellant then told the District Court that he 
had not objected to being sentenced prior to his post- 
sentencing motion on November 7, 1963 because: 

"Well, at the time when my trial 
was going on, I was in solitary 
confinement over in the D.C. Jail, 


and I could write no notes or any- 
thing to give my lawyers, because 
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I would have to go back to jail, 
and I would go to the hole and 
placed in the hole. 


That is why I was in that condi- 
tion, and frankly, I wasn't even 
in a clear state of mine at the 

time" (May 8, 1964 Tr. 10). 


Finally, in his September 23, 1965 motion, appel- 


lant advised the District Court that, after serving eight 
months of his sentence at Lorton Reformatory, he haa been 
transferred in 1964 to St. Elizabeths Hospital for mental 
care and treatment. Appellant had also requested the 
District Court to call for the production of the st. EBliza- 
beths' dissenting report of April 1963, which disagreed 
with the finding of competency in the St. Elizabeths' 
boilerplate conclusionary report of April 10, 1963. 

% In denying appellant's §2255 motion without a 
hearing on the same day the motion was filed, the District 
Court did not have before it or call for the production 
either of the St. Elizabeths' dissenting report of April 
1963 or of the hospital reports of Lorton Reformatory which 
were the basis for appellant's transfer in August 1964 to 
St. Elizabeths for mental treatment (Original Record in 
No. 19,901). Since these reports were not part of the 
motion, files and records in this case, it was an impos- 
sibility for the District Court to conclude, as it did, that, 
within the meaning of §2255, “the motion and the files and 


records of the case conclusively show" that appellant 
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was entitled to no relief on his §2255 motion. 
Under the circumstances herein, this court must 

now reverse the order of the trial judge denying the §2255 
motion and must now remand this case to the District Court 
for a hearing on appellant's §2255 motion of September 23, 
1965. 
B. In the §2255 motion raising the issue 

of competency, the trial judge could 

not rely alone on the boilerplate 

conclusionary form of report to deny 

the motion, without a hearing, where 

evidence in the motion, files and 

records of the case raised doubt as 

to appellant's competency. ; 


Since the trial judge denied appellant's §2255 
motion of September 23, 1965 without an opinion, it is 
impossible to determine the precise grounds for the denial 
of a hearing on the motion. Under the circumstances herein, 
the inescapable conclusion is that the trial judge, although 
not saying so, necessarily denied appellant a hearing on 
his §2255 motion in reliance upon the finding of competency 
in the St. Elizabeths' boilerplate conclusionary report of 
April 10, 1963.* 

In view of the evidence herein in the September 
23, 1965 motion and the files and records in this case, this 
reliance upon the St. Elizabeths’ report of April 10, 1963 


was error. 


* _"¥o the extent that the trial judge may have 
relied on his own observations of appellant 
to deny, without a hearing, the §2255 motion 
. raising the issue of competency, such re- 
liance on his own observations was clearly 
in error. Floyd v. United States, supra, 365 
P.2da 368 and Pate v. Robinson,supra, 383 U.S.375. 
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The trial judge erred in denying the §2255 motion which 
raised the question of competency solely in reliance upon 
a finding of competency in a boilerplate constcelonaey 
report. 2 

The short-form boilerplate conclusionary report 
of competency can never be sufficient to “conclusively 
show" competency for the purposes of a §2255 motion for 
all the inadequacies and reasons discussed at length in 
Points 1(B) and II(B), supra, Moreover, even if this court 
were to believe that a boilerplate conclusionary report 
of competency would, in the absence of any other evidence, 
be sufficient to “conclusively show" that no hearing is 
required on a §2255 motion, this court has held that other 
evidence or events subsequent to such a report may under- 
mine its usefulness. Wider v. United States, supra, 348 
F.2d 358, Pouncey v. United States, supra, 349 F.2d 699 and 
Hansford v. United States, supra, 365 F.2d 920. 

In the instant case, it is clear that the evidence 
in the records and files and on the face of appellant's 
§2255 motion was more than sufficient to preclude the District 
Court from relying on the St. Elizabeths' report of April 10, 


1963 to “conclusively show" that appellant was not entitled 


to a hearing on the §2255 motion. 
For all the reasons stated above, this court must 
now reverse the trial judge's order denying, without a hear- 


ing, appellant's §2255 motion and must now remand this case 
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to the District Court for a hearing on appellant's §2255 
motion of September 23, 1965. 
Iv 
THE DISTRICT COURT ERRED IN DENYING 
APPELLANT'S JANUARY 26, 1967 MOTION 
FOR A HEARING ON HIS SEPTEMBER 23, 
1965 MOTION UNDER 28 U.S.C. §2255 TO 
VACATE AND SET ASIDE HIS SENTENCE. 

It is difficult to believe that this court will 
ever have to reach the question of whether the trial judge 
erred in denying appellant's January 26, 1967 motion for a 
hearing on his September 23, 1965 motion under 28 U.S.C. 
§2255 to vacate and set aside his sentence. 

Even if, however, this court were to find that 
on the basis of the record available to the trial court 
before January 26, 1967, the trial court had not committed 
any of the errors alleged in Points I, II and Iil, supra, 
nevertheless this court should reverse the District Court's 
denial of the January 26, 1967 motion for a hearing on ‘the 


§2255 motion of September 23, 1965. 


There is no need to repeat the arguments already 
made in Point III, supra, with respect to the erroneous 
denial, without even a hearing, of the September 23, 1965 
motion under 28 U.S.C. §2255 (Point III, supra,). These 
arguments are all equally applicable to the trial judge's 
error in failing to grant a hearing on appellant's January 
26, 1967 motion for a hearing. 
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Appellant confines himself here only to the 
question of whether, in the light of the additional 
evidence made available to the trial judge in support of 
the January 26, 1967 motion (all of which could have been 
obtained by the trial judge on September 23, 1965), it 
could fairly be said within the meaning of 28 U.S.C. §2255 
that: 

"(T]he motion [of January 26, 1967] and 

the files and records conclusively show 

that [appellant was] entitled to no 


relief...." 


Appellant submits that this court must now 


reverse the order of the District Court denying the January 


26, 1967 motion for a hearing on the September 23, 1965 
motion and must now remand this case to the District Court 
for a §2255 hearing. 
A. The evidence in support of the January 

26, 1967 motion, when weighed with all 

the prior evidence in the files and re- 


cords of this case, shows that appellant 
was entitled to a hearing on his 


September 23, 1965 motion. 
Appellant submitted the affidavits of Dr. David 


Dabney and Harvey M. Spear, Esq., in support of his January 
26, 1967 motion for a hearing on his §2255 motion of 
September 23, 1965. 

Dr. Dabney stated in his affidavit that he 
attended a medical staff conference at St. Elizabeths on 
April 9, 1963 held to determine appellant's mental condition 
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then and at the time of the alleged crime, that he recalls 
having “had doubts as to [appellant's] mental condition 
both at April 9, 1963 and at September 9, 1962, the date 
of the alleged criminal offense," that “it was his opinion 
and it still is his opinion, that [appellant] was suffering 
from paranoid personality with organic factors" and that 
"it was this diagnosis which required him to doubt the con- 
clusions of the staff conference to the effect that [appel- 
lant} was without mental disorder, was competent to stand 
trial and was not suffering from a mental disease or defect 
on or about September 9, 1962." 

In his affidavit, Mr. Spear stated:* 

(a) that on April 6, 1963, Dr. Eugene C. Stammeyer 
of St. Elizabeths had filed a report concerning appellant 
in which he wrote, in part, that appellant was: 

"[A}] very passive, dependent, sensitive, 

insecure individual whose hostile aggres- 

sive feelings and sexual impulses have 

probably never been adequately integrated 

into his personality structure. Under 

normal conditions he is likely to appear 

helpless, indecisive and is prone to 

cling to others for support. However, 

his judgment is likely to be undependable 

under stress and intense emotional stimu- 

lation or prolonged frustration may 

release intense and poorly controlled 

hostile aggressive feelings and sexual 


impulses through destructive behavioral 
response” (4 21). 


*_ References to the affidavit of Harvey M. Spear, Esq. 
sworn to on January 26, 1967 are by paragraph number. 
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(b) that on April 9, 1963, appellant told the 


Medical Staff Conference that he had on occasions: 

“[HJad hallucinatory experiences and 

describes these as hearing someone call 

his name when no one is present...." 

(423), 

(c) that, when appellant was transferred from 

"Lorton Reformatory to the Legal Psychiatric Services Clinic 
on August 4, 1964, the referral report stated that appel- 
lant was a “cruel and sadistic" person and was not then “in 
command of all his. facilities" (498), : 

(ad) that, when examined by a doctor on august 20, 
1964, _appéllant had said that: 

"“[H]le felt everyone was against him and 

that -.- when he lost his temper he would . 

‘go off by fhimself]' and that sometimes, | 

on such occasions, voices would tell him 

to do something: like hurt someone else" 

(999), 

(e) that appellant's sister stated that, as a 
child, appellant could not dress himself until ten years old, 
that he was different from other children, grasped things 
slowly, was punished more than the other children in his 
family, took the blame for others and would either talk a 
lot or not at all (4108), 

(f) that appellant's sister had also stated that 
there was a history of mental illness in the family (4109), 

(g) that appellant's mother stated that appellant 
took the blame for the wrongdoings of her other children 


(4110), 
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(h) that appellant failed third grade twice 
because he had trouble “understanding things" and stopped 
school after the fifth grade (4111), 

(i) that appellant stated that his father was 
very rough on him and would tell him to do two different 
things at once but would whip him if he forgot to do one 
of them (4222), and that he ran away from home at 16 
because his father beat him so much (4115), 

(j) that at 14 appellant's left eye had been 


accidentally burned by lime (4113) and that he had almost 


lost his mind because of the accident (4114), 

(k) that appellant believed he had been rejected 
for military service because of his psychological tests 
{4117}, 

(1) that a report from the Virginia Department of 
Correction stated that appellant was “aggressive, impulsive 
and expansive" and that: 

"He lacks proper social concepts and has 

seemingly allowed his threshold or 

irritability and situational factors to 

contribute to this offense. His attitude 

is fair but the prognosis for the future 

is undetermined (4119), 

(m) that at 21 appellant fractured his skull ina 
motor vehicle accident, which according to his sister, 
resulted in his having headaches which no medication could 


relieve (€120), 
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(n) that in January 1963, appellant stated that 
his headaches were getting worse and were often accompanied 


by dizziness and nose bleeds (4121), 


(o) that appellant's wife left him after six 


months of marriage because he didn't understand things (4123), 

(p) that after his wife left him in 1961, appel- 
lant began drinking heavily and had frequent nightmares 
(4124), | 

(q) that in August 1962, appellant's family became 
concerned over the increasing severity of his headaches (4126), 

(r) that appellant's sister stated that he was 
afraid of the dark and slept with the lights on (1127), and 

(s) that appellant began drinking even more 
heavily in the summer of 1962, to the extent of one to one and 
one-half pints of whiskey per day and had often had the 
"shakes" after drinking (4128). _ : 

Although this evidence was always available to the 
District Court, it was not placed in the record until the 
January 26, 1967 motion. Appellant submits that when this 
evidence is added to the evidence in the record on competency 
(see Points I and III, supra), a §2255 hearing was required 
in response to appellant's January 26, 1967 motion for a 
hearing on his §2255 motion of September 23, 1965. 

There is no question but that the District Court 


erred in failing to grant appellant's January 26, 1967 motion 
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for a hearing on his §2255 motion of September 23, 1965. 

For all the reasons stated above, this court 
must now reverse the trial judge's order denying appellant 
a hearing on his January 26, 1967 motion and must now 
remand this case to the District Court for a §2255 hearing. 

Vv 
THE DISTRICT COURT ERRED IN DENYING 
APPELLANT'S §2255 MOTIONS OF SEPTEMBER 
23, 1965 AND JANUARY 26, 1967 TO VACATE 
AND SET ASIDE HIS SENTENCE ON THE 
GROUND THAT HIS PLEA OF GUILTY WAS 
ENTERED INVOLUNTARILY, IMPROVIDENTLY 
AND WITHOUT UNDERSTANDING. * 

On September 23, 1965 and again on January 26, 1967, 
appellant moved, under 28 U.S.C. §2255, to vacate and set 
aside his sentence on the ground, inter alia, that his plea 
of guilty was entered involuntarily, improvidently and 
without understanding. Each of these motions was denied, 
without a hearing and without opinion, on September 23, 1965 
and on February 28, 1967 respectively. 

Appellant will show that the trial judge erred 
in failing to set aside his sentence and conviction on the 
ground that his plea of guilty was entered involuntarily, 
improvidently and without understanding. 

Where a defendant enters a plea of guilty which was 
physically or mentally coerced, or was unfairly obtained 


by false promises or other means, or was not understandingly 


*¥_With respect to Point V, appellant desires the 
court to read the following pages of the 
transcript: December 20, 1963 Tr. 5-7, 9, 

14 and 15. 
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or knowingly made, or was given through fear, ignorance or 
inadvertence, his sentence and conviction must be vacated 
and set aside as violative of constitutional safeguards and 
due process of law. Machibroda v. United States, 368 U.S. 
487, 7 L.Ed. 2a 473, 82 S.Ct. 510 (1962) and Kercheval v. 
United States, 274 U.S. 220, 71 L.Ed 1009, 47 S.Ct. 582 
(1927). | 

, A conviction based upon a plea of guilty which 
was made involuntarily, improvidently and without anders 
standing is subject to collateral attack by a motion under 
28 U.S.C. §2255. Machibroda v. United States, supra, 

A. The motion, files and records of this : 


case show that appellant's plea of 
guilty was entered involuntarily, 


improvidently and without understanding 


In determining whether appellant's plea of guilty 


was entered involuntarily, improvidently and without under- 
standing, this court is not limited in its review to the 
statements made by appellant at the time of his plea with 
respect to the voluntariness and lack of coercion of his 
plea of guilty. 

When all the evidence of record is considered, 
especially appellant's personal history,* appellant's 
¥—This court can consider the way in which a person's 

make-up and background will permit his free will to be 


overborne by the machinery of the judicial process. 
Davis v. North Carolina, 384 U.S.- 737, 16 ee 
395, 86 S.Ct. Haynes v. Washington 

U.S. 503, 10 L.Ed2d 513, 83 6-CE.1 30 (156s) and 
Blackburn v. Alabama, 361 U.S. 199, 4 L.Ed2d 242,) 
30 S.Ct. 274 (1900). 


55 


reactions to what appellant believes were prejudicial 
errors prior to and at his trial,* appellant's vacillation 
and indecision with respect to the entry and withdrawal 
of his plea of guilty, appellant's reaction to the letter 
from his mother and appellant's confusion and qualifica- 
tions as to the time and circumstances of the accident, 
this court must hold that appellant's plea of guilty was 
involuntary, improvident and without understanding and 
was given by a weak (if not incompetent) man whose free 
will could no longer withstand the pressures he was under- 
gOing at that time. 

A review of the significant events in appel- 
lant's life reveals a man who found increasingly greater 
aifficulty in adapting to life because of his intellectual, 
emotional and mental deficiencies. These events have been 
described in Point IV, supra (See also the January 26, 1967 
affidavit of Harvey M. Spear, Esq.). 
® The court may consider the impact upon appellant which 

various errors at trial and in the pre-trial stages of 
this case may have had in overcoming his will to proceed 
with trial. Davis v. North Carolina, supra, and Johnson 
v. New J s U.s. ° L. 2 , 86 S.Ct. 
1772 71566) Such errors may be evaluated in determining 
whether a confession was involuntary and coerced. Davis 
v. North Carolina, ra, and Johnson v. New Jersey, ~ 
supra, Since a plea of guilty is a confession at trial, 
Sor errors should be considered in determining whether a 


plea of guilty was entered involuntarily, improvidently 
and without understanding, even though such errors are not 
grounds which may be independently relied upon to vacate 

- 3 sentence entered upon a plea of guilty. Edwards v. 
United States, 103 App.D.C. 152, 256 F.2d 707 (1958). 
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Possessing all this information about appellant's 
life, the court can now appreciate how appellant's will to 
proceed with his trial was so overborne that he entered a 
plea of guilty involuntarily, improvidently and without 
understanding. : 

Appellant's trial did not begin until September 
16, 1963 which was more than one year after he had first 
been arrested (Supplemental Record). When the trial began, 
appellant was disturbed because he did not see any of his 
witnesses in court. Since his trial counsel did not explain 
the reason for their absence to him, appellant, not un- 
naturally, questioned the adequacy of his legal representa- 
tion (December 20, 1963 Tr. 7, 14-15). 7 

On September 17, 1963, the trial judge, after 
conducting a hearing outside of the presence of the Jory, 
admitted appellant's pre-arraignment written confession into 
evidence.* Appellant was very distressed by the reading of 
his confession to the jury. The demoralizing effect upon 
appellant of the erroneous admission into evidence of his 
pre-arraignment written confession was compounded for appel- 
lant by his trial counsel's failure to advise him that such 
error could be the basis for an appeal to this court from a 
jury conviction (December 20, 1963 Tr. 9). 
® This was clearly error under Mallory. v. United States: 

354 U.S. 449, 1 L.Ed.2d 1479, ~Ct. 1356 (1957) 
Were appellant's trial to have been held today and to 
have resulted in a jury conviction, the admission of 
the confession would also be error under Escobedo y. 
Illinois, 378 U.S. 478, 12 L.Ed.2da 977, 84 S.Ct. 1758 
TIs64y a 


and Miranda v. Arizona, 384 U.S. 436, 16: L.Ed.2d 
694, 86 S.Ct. 1602 (196 66) « 
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There was substantial evidence herein to support 
a defense of intoxication and also of insanity (See Points 
I(A), II(A) and IV(A), supra). If either of these defenses 
could have been sustained, appellant would have been incapable 
of having the kind of premeditation and intent necessary 
for conviction on the charge of first degree murder. If 
appellant had been advised of or could have understood the 
significance of his defenses of intoxication and insanity, 
appellant would not have entered his plea of guilty 
involuntarily, improvidently and without understanding. 

Appellant's motions to dismiss the indictment, 
his adamant pre-trial refusals to enter a plea of guilty 
and his post-trial! and post-sentencing efforts to withdraw 
his plea of guilty further support the conclusion that 
appellant entered his plea of guilty involuntarily, improvi- 
dently and without understanding. 


Finally,’ there is the evidence of record that 


appellant entered a “qualified” plea of. guilty. Appellant 


fixed the time of the accident at 1:00 p.m. in the afternoon 
on Sunday, September 9, 1962, whereas all the other evidence 
of record placed the time of the accident at a time no later 
than 7:00 a.m. on Sunday, September 9, 1962 (See Statement of 
the Case, supra).* For the trial judge to have accepted the 
"Appellant at various other times stated that he 

thought it had taken place in the early morning 


while it was still dark on Saturday, September 8, 
1962. (See Statement of the Case, supra). 
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plea of guilty, without requiring clarification of an error 
of this magnitude was clearly error. 

Thus, it has been held that where the record on 
its face discloses statements by the accused which are 
inconsistent with an unqualified plea of guilty, the sentence 
will be vacated and set aside. Hulsey v. United States, 
369 F.2d 284 (Sth Cir. 1966) and United States ex. rel. Elksnis 
v. Gilligan, 256 F. Supp. 244 (S.D.N.Y. 1966). 


In the instant case, appellant's confusion when he 


entered his plea of guilty as to the time of the accident 
is sufficient to render his plea of guilty "qualified" and 
to require this court to vacate and set aside his conviction 
and sentence. Hulsey v. United States, supra, and United 
States ex. rel. Elxsnis v. Gilligan, supra. When appellant's 
erroneous statement as to the time of the accident is weighed 
with all the other evidence herein, it is clear that his plea 
of guilty was entered involuntarily, improvidently and 
without understanding. : 
B. The District Court's previous determination 

that appellant's plea of guilty was voluntary 


did not bar a reexamination of that question 
on these §2255 motions of September 23, 1965 


and January 26, 1967. 


In its answering papers in opposition to appellant's 
January 26, 1967 motion below, the Government argued that 
these §2255 motions are barred as successive applications 
for relief upon the grounds previously rejected by the 
District Court when it denied appellant's post-sentencing 
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motion of November 7, 1963 to withdraw his plea of guilty. 
The Government‘s argument was based upon 28 U.S.C. §2255 
which provides, in part, that: 

“The sentencing. court shall not be 

required to entertain a second or success- 

ive motion for similar relief on behalf 

ef the same prisoner.” 


and also upon this court"s decisions in Turner v. United 


States, 103 App.D.Cc. 313, 258 F.2a 165 (1958) and Moore v. 


United States, 107 App.D.C. 332, 277 F.2d 684 (1960). 
Turner and Moore are here controlling only to 
the extent that they do not conflict with the Supreme Court's 
subsequent decision in Sanders v. United States, 373 U.S. l, 
10 L.E@. 2d 148, 83 S.Ct. 1068 (1963) where the Supreme Court 
formulated basic rules to guide the courts in determining 
whether a hearing should be held on a subsequent §2255 motion 
for similar relief. 
Since appellant's first §2255 motion was filed on 
September 23, 1965 and the crder denying that motion is the 
subject of the appeal in No. 19,901, this is not a subsequent 
application for similar relief.* But, even if this court 
were to find that this motion is a successive §2255 applica- 
tion for similar relief based on the same ground the instant 
*¥ Appellant's motion of November 7, 1963 was under Rule 
32(a) of the Federal Rules of Criminal Procedure and 
not under 28 U.S.C. §2255. Even though the trial 
judge stated that he would treat the November 7, 1963 
motion as a §2255 motion (December 20, 1963 Tr. 5-6), 
’ the Findings of Fact and Conclusions of Law filed on 


June 30, 1964 in support of the denial of this motion 
do not contain any such recital (Supplemental Record). 
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motions would nevertheless not be barred because the $2255 
‘motions herein fall within the third exception to the rule 
described by the Supreme Court in Sanders. Under this 
third exception, as explained in Sanders: by the Supreme 
Court, the District Court must consider the same ground if 
the applicant can “show that the ends of justice would be 
served by permitting the redetermination of the ground" (373 
U.S. at 16). The instant. case is well within this exception. 
For the reasons stated above, this court should 
now set aside and vacate appellant's sentence and conviction 
and remand this case for a new trial. 
CONCLUSION 
For the reasons stated above, it is respectfully 
submitted: 3 
1. that appellant's sentence be vacated and 
set aside: : 
(a) because the trial judge erred in 
failing to conduct, sua sponte, a 
competency hearing; 
because the trial judge erred in 
failing, sua sponte, to raise the 
question of appellant's sanity at 
the time of the alleged crime; and 
because appellant's plea of guilty 


to manslaughter was entered in- 


voluntarily, improvidently and with- 


out understanding; 
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that the order of the District Court denying, 
without a hearing, appellant's §2255 motion 


of September 23, 1965 be vacated and set aside; 


that the order of the District Court denying, 


without a hearing, appellant's motion of 
January 26, 1967, be.vacated and set aside; 


and 


that appellant should have such other and 
further relief as to this Court may seem 


just and proper. 
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Attorney for Appellant 
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APPENDIX A 


STATUTES INVOLVED 


I 


United States Constitution 
Amendment V 


————— 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time 
of War or public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation. . 


It 


Pertinent parts of Section 2255, 
Title 28, United States Code 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served upon 
the United States attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclusions 
of law with respect thereto. 
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The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on behalf 
of the same prisoner. 


CERTIFICATE OF SERVICE 


I, HARVEY M. SPEAR, attorney for Appellant, 


hereby certify that on July 11, 1967, I served the 
attached Brief upon the United States: Attorney, attor- 
ney for Appellee, by depositing a copy thereof in the 
United States mails, postpaid, addressed to the United 
States Attorney (Att: Frank L. Nebeker, Esq., Assistant 
United States Attorney) at the United States Court House 
Building, 3rd and Constitution Avenues, N.W., Washington, 
D.C. : 
Additional copies of the foregoing Brief, with 
no substantive changes, will be filed with the Court and 


served upon the above counsel, within 10 days. 
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3600 M Street, N.W. | 
Washington, D.C. 20007 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

(1) Having conducted several hearings on a previous 
collateral attack, and thereupon determined that appel- 
lant voluntarily and intelligently pleaded guilty, fully 
cognizant of the consequences, did the trial judge abuse 
his discretion by denying, without a hearing, appellant’s 
successive motion that: 


(a) reiterated the claim that the guilty plea was 
not voluntary or intelligent, 

(b) complained that the guilty plea had been in- 
duced by the introduction of his written confession, 
which weakened his chances of acquittal, and 

(ce) alleged in conclusory terms that appellant had 
not been mentally competent at the time be pleaded 
guilty? 

(2) In the absence of any suggestion or indication 
that appellant could not understand the nature of the 
against him or assist defense counsel, did 


proceedings 
the trial judge abuse his discretion by not making 
inquiry into appellant’s mental competence? 

(3) Where no evidence of mental disease or defect had 
been submitted to the court, did the trial judge abuse 
his discretion by not injecting the issue of insanity be- 
fore accepting appellant’s guilty plea? 


INDEX 


Argument: 


I. The appellant voluntarily and intelligently entered his 
plea of guilty to manslaughter, with full under- 
standing of the consequences ..... 


- Since appellant voluntarily and understandingly 
pleaded guilty to manslaughter, he cannot (a) com- 
plain that the trial court erroneously admitted his 
written confession into evidence, or (b) disavow that 
he stabbed the deceased 


. Having once considered and rejected appellant’s con- 
tention that he was mentally incompetent to plead 
guilty, the trial court did not abuse its discretion by 
denying appellant’s renewed motion without another 


a. The previous judicial determinations .. 
b. The dearth of justification for additional hearings.. 
. The circumstances known to the trial judge created no 


obligation to conduct a sua sponte hearing into appel- 
lant’s competence to plead guilty 


. The trial court did not abuse its discretion by accept- 
ing appellant’s voluntary and intelligent guilty plea 
without interposing the issue of insanity 


a. The “combination of factors” known to the trial 
judge did not raise “sufficient question” as to 
mental responsibility 


b. The issue of insanity does not survive appellant’s 
voluntary and intelligent guilty plea 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 19,901 
20,937 


BERNARD L. MOORE, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 15, 1962, the grand jury indicted appellant 
for first degree murder (22 D.C. Code § 2401). Pur- 
suant to 24 D.C. Code § 301(a), the trial court com- 
mitted appellant to Saint Elizabeths Hospital for a 90-day 
examination into his competence to stand trial and his 
sanity at the time of the crime. On April 10, 1963, the 
hospital filed the following report: 


“Mr. Moore’s case has been studied since his ad- 
mission to the hospital and he has been examined 


(1) 


2 


by qualified psychiatrists. On April 9, 1968, Mr. 
Moore was examined and his case reviewed in detail 
at a medical staff conference. As a result of our 
examinations and observation, it is our opinion that 
Bernard L. Moore is mentally competent to under- 
stand the nature of the charges pending against 
him and to assist counsel in his own defense. It is 
our opinion that he is not now and was not on or 
about September 9, 1962, suffering a mental disease 
or defect.” 


Neither defense counsel nor prosecutor questioned the 
certification of competency. The appellant’s trial to a 
jary commenced on September 16 and continued through 
September 17, 1963. 


The offense 


The evidence adduced by the prosecution established 
the following facts: 


Several students discovered the body of the deceased 
in the woods near Gallaudet College (Tr. 68-71). “There 
was blood over the body. The eyes were open. The face 
was swollen” and “there were a lot of flies about the 
face, swarming about the face.” (Tr. 69, 73). An 
autopsy revealed that the “cause of death was hemor- 
rhage and shock from an incised wound of the neck,” 
inflicted by a sharp instrument (Tr. 85, 90). By the 
coroner’s estimate, this “carotid laceration would be 
fatal in a matter of minutes” (Tr. 93), placing the time 
of death within the twenty-four hours preceding 7:00 
p-m. on September 9, 1962 (Tr. 92, 95). 

By a comparison of fingerprints, the deceased was 
identified as Barbara Ann Parks (Tr. 110). On the date 
of the crime, appellant and the deceased were living 
together, as they had been for some time (Tr. 144-154). 
Another witness related that he had observed the de- 
ceased and appellant engaged in an argument on the 
afternoon of September 8, 1963, during which appellant 
threatened to cut the dead woman’s throat (Tr. 132-133). 
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An immediate investigation by law enforcement au- 
thorities led straight to appellant, whom the police ar- 
rested on September 10, 1963 (Tr. 191-192). Upon his 
arrival at the police station, appellant asked to be given 
a lie detector test in order to exculpate himself (Tr. 
198, 235). But when informed that the results of the 
polygraph test showed he had lied about his innocence, 
appellant confessed that he had stabbed the deceased with 
a knife, though he had not intended to kill her (Tr. 205). 
In his own words, “I was drunk, but I knew what I had 
done.” (Tr. 283). 

The trial court conducted an exhaustive hearing upon 
defense counsel’s motion to exclude the confession.’ The 
testimony given by the police officers established that ap- 
pellant had been fully advised of his rights (Tr. 198, 
223), that he had taken the lie detector test from a 
single operator, and that he had not been otherwise 
interrogated (Tr. 202). Thereupon, the trial judge ruled 
that the prosecution could use the written confession ob- 


tained prior to arraignment (Tr. 208), finding the police 
had delayed charging appellant in order to give him an 
opportunity to establish his innocence (Tr. 241). The 
trial judge thus rejected appellant’s accusations that the 
police beat and threatened him. 

Following the introduction of appellant’s confession, 
the prosecution rested its case. 


The guilty plea 


The next morning, defense counsel informed the trial 
court that appellant had indicated a desire to plead guilty 
to manslaughter (Tr. 298; GP Tr. 1). Quite under- 
standably, the government expressed reluctance to agree 
to such disposition since its case had been concluded 
after two days of trial and considerable expense. But it 
finally recommended acceptance of the guilty plea, having 
been assured that the trial court would not permit with- 


1The appellant again admitted culpability after being advised 
of his constitutional rights by Judge Hyde (Tr. 220, 226). 
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drawal once it determined the guilty plea to be voluntary 
and intelligent (GP Tr. 2-3).* 

The trial court accepted appellant’s plea of guilty to 
manslaughter only after lengthy inquiry to make certain 
that he had decided to plea voluntarily and with full 
awareness of the consequences—that he understood he 
could receive a maximum penalty of fifteen years, that 
he admitted having killed the deceased in the manner 
alleged, and that he wished to plead guilty because he 
was guilty of the crime (GP Tr. 2-8) * 


2 References to the transcript of the trial are designated by “Tr.”; 
the acceptance of the guilty plea by “GP Tr.”; the sentencing pro- 
ceedings by “S Tr.”; the first hearing on the motion to withdraw 
the guilty plea by “MW1 Tr.”; the second hearing on the motion to 
withdraw by “MW2 Tr.”; and the third hearing on the motion to 
withdraw by “MWS Tr.”. 


3 Among others, the following questions were asked: 


“THE COURT: It is my practice to propound a series of 
questions to the defendant—in this case, you—so that I can 
make up my mind and decide whether or not you are doing 
this voluntarily and of your own free will. Do you understand 
that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Are you willing to answer some questions 
that I will propound to you? 

THE DEFENDANT: Yes, sir. 

THE COURT: First of all, I understand from your attorney 
and the Government counsel, Mr. Blackwell, that you wish to 
withdraw your plea of not guilty to first degree murder and 
plead guilty to manslaughter. Is that correct? 

THE DEFENDANT: Yes. 

THE COURT: Now, have you discussed this matter 
thoroughly with your attorneys, both attorneys? 

THE DEFENDANT: Yes, sir. 

THE COURT: Before you made this decision? 

THE DEFENDANT: Yes, sir. 

THE COURT: Have they informed you of the penalty for 
manslaughter? 

THE DEFENDANT: Yes, sir. 

THE COURT: I don’t know at this point what sentence 
I will impose. I have not given that any consideration or 
thought yet, do you understand? 

THE DEFENDANT: Yes. 


[Footnote continued on page 5] 


3 [Continued] 


THE COURT: Do you know that the penalty for man- 
slaughter carries a minimum sentence of five years and a 
maximum of fifteen years? 

THE DEFENDANT: Yes. 

THE COURT: Do you know what the penalty is for first 
degree murder? 

THE DEFENDANT: Yes. 

THE COURT: Do you know what the penalty is for second 
degree murder? 

THE DEFENDANT: Yes. 

THE COURT: Now, are you pleading guilty to man- 
slaughter because you are guilty of manslaughter? 

THE DEFENDANT: Yes, sir. 

THE COURT: Did you commit this act that you are 
charged with doing? Did you kill this woman? 

THE DEFENDANT: Yes. 

THE COURT: I suppose you have gone into the matter 
carefully with the defendant? 

MR. JACKSON: Yes, Your Honor. I have. 

THE COURT: All right. 

MR. JACKSON: We have, Mr. Gelb and I. 

THE COURT: Were you out in the location the night that 
this woman was killed as the Government contends you were— 
or the morning? What time did it happen? 

THE DEFENDANT: It was about—let me see. 

THE COURT: Approximately. I don’t need the exact time. 

THE DEFENDANT: Well, one o'clock. 

THE COURT: One a.m. in the morning? 

THE DEFENDANT: No, in the noon, afternoon. 

THE COURT: This was on September 9, was it? 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: What happened? Did you have an argu- 
ment with her or something? What happened? 

THE DEFENDANT: We had a little argument and I was 
standing sort of sideways to her. I wasn’t noticing her. She 
hit me and I was only intending to hit her back but at the 
time I—at the time that she hit me I was intending to hit her 
back when—I had opened a half pint of whiskey with my knife 
and the knife was in my hand and I hit her and through the 
process of hitting her she got stabbed. 

THE COURT: All right. So you admit committing the 
act causing her death, is that correct? 

THE DEFENDANT: Yes. 

THE COURT: So that you desire now to in effect throw 
yourself on the mercy of the Court and plead guilty to man- 
slaughter? 


[Footnote continued on page 6] 
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Subsequently, defense counsel informed the trial court 
that appellant had said that he wished to withdraw his 


3 [Continued] 

THE DEFENDANT: Yes, sir. 

THE COURT: Has anyone promised you, either your at- 
torneys or Mr. Blackwell, or anybody from the United States 
Attorney’s office, or any police officer, or anybody, that if you 
plead guilty to manslaughter, the Judge might give you a light 
sentence? Have any promises been made to you? 

THE DEFENDANT: No, sir. 

THE COURT: So you plead guilty fully realizing that you 
could get the maximum sentence under manslaughter? I am not 
saying what I am going to impose in the case. Do you under- 
stand that? 

THE DEFENDANT: Yes. 

THE COURT: ‘You are pleading guilty because you are 
guilty of this offense, is that right? 

THE DEFENDANT: Yes, sir. 

THE COURT: Are you satisfied with the advice that has 
been given to you by your attorneys, both attorneys, and the 
services they have rendered in this case? 

THE DEFENDANT: Yes, sir. 

THE COURT: You have no criticism, I take it, of the 
conduct of your attorneys? 

THE DEFENDANT: No, sir. 


* * * * 


THE COURT: I believe that both attorneys have rendered 
excellent service to the defendant in this case. I think that 
you used good judgment in the case and your conduct has been 
excellent in this case. You have tried this case in a real lawyer- 
like fashion and you have done the best you could, you pos- 
sibly could do, with the situation at hand. I appreciate all of 
the efforts both of you have given in this case. 


* * * * 


THE COURT: Now, as counsel for the Government says, 
we don’t expect you to come back here any time in the future 
and say you didn’t have a fair trial because you are entitled 
to a trial before this jury, to the completion of this trial. Do 
you understand that? 

THE DEFENDANT: Yes. 

THE COURT: You do not have to take the stand and 
testify. Do you understand that? 

THE DEFENDANT: I didn’t understand that. 

THE COURT: You don’t have to take the stand and testify, 
should you elect to go through with this trial. Do you under- 
stand that? 

THE DEFENDANT: Yes, sir.” (GP Tr. 4-9). 
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guilty plea. When the trial court convened to hear this 
matter on November 1, 1963, the appellant stated in 
open court that he no longer wanted to withdraw his 
guilty plea and requested to be sentenced that day. 
Again, the trial judge took pains to ascertain that de- 
fense counsel had consulted with appellant “before he 
pled guilty” and that appellant had fully appreciated the 
possible consequences of his guilty plea (S Tr. 1-4). In 
response to appellant’s request that he be sent to a 
“mental hospital”, the trial judge stated that he would 
recommend incarceration in an institution where psychi- 
atric care and attention would be available. (S Tr. 5). 
Taking into account the strength of the evidence against 
appellant and the lack of any justification for the 
brutal slaying, the trial judge imposed the maximum 
penalty for manslaughter, fifteen years imprisonment 
(S Tr. 7). 


The motion to withdraw the plea of guilty 


A week later, the appellant sought to withdraw his 
guilty plea, attributing the plea to discontent with his 
attorneys and concern about his mother’s health (MW1 
Tr. 7). The trial judge treated this motion in the 
alternative as a motion to vacate judgment under 18 
U.S.C. § 2255, and conducted several hearings to deter- 
mine the “truth” of appellant’s representations (MW1 
Tr. 21). The appellant testified that his lawyer had not 
obtained his witnesses, that the lawyer never explained 
his right of appeal,‘ and that appellant had never told 
his counsel to abandon his motion to withdraw the guilty 
plea (MW1 Tr. 8-9, 18-14). However, appellant admit- 
ted that he raised the subject of pleading guilty after a 
letter from his mother implored him to avoid conviction 
for murder, asked his attorney to find out whether the 
plea would be acceptable to the prosecution and trial 


*Of course, this does not mean that appellant was ignorant of 
his right to appeal, and appellant has made no allegation to this 
effect. 
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court, and realized that he would be given a harsher 
punishment upon conviction for first or second degree 
murder than the maximum sentence provided for man- 
slaughter (MW1 Tr. 18, 41-43). By his own questions, 
the trial judge elicited appellant’s lengthy criminal record 
(MW1 Tr. 43-46). 

The two attorneys appointed to defend appellant testi- 
fied, inter alia, that they had consulted with him through- 
out the proceedings, and had explained the maximum 
sentences for the various crimes of homicide. At the 
outset of trial, appellant indicated his unwillingness to 
plead guilty (Tr. 123-125). But when the prosecution 
had amassed its case against him, including the written 
confession, the appellant inquired whether he would be 
allowed to plead guilty to manslaughter. (MW1 Tr. 49; 
Mw? Tr. 6-9). A few weeks after his guilty plea, ap- 
pellant advised counse] that he wished to withdraw the 
plea, but then decided “that he would just go ahead and 
let the plea remain.” (MW1 Tr. 51-52). 


The trial court twice continued the hearings so that 
appellant could gather and produce all his evidence to 
support the motion to withdraw the guilty plea. Having 
heard three days of testimony and argument, the trial 
court denied relief to appellant. It made these pertinent 
findings of fact: 


“J; Bernard L. Moore approached his attorneys ... 
and told them that he wished to enter a plea of 
guilty to manslaughter. . . . 


Il: [His] attorneys had informed him of the 
sentences for first degree murder, second degree 
murder, and manslaughter prior to the trial and 
had discussed with him the possibility of his enter- 
ing a plea of guilty of manslaughter. 
III: At the time when he pleaded guilty to man- 
slaughter [appellant] was informed by the Court 
5 The lead defense counsel testified that he had been ready to 


raise the insanity defense, and to proceed with the testimony of a 
psychiatrist (MW1 Tr. 48, 58, 60-63). 
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and understood that he would not be permitted to 
withdraw his plea thereafter [and] that his plea 
of guilty had to be made voluntarily and freely and 
willingly. 

VI-VII: [W]hen he pleaded guilty [appellant] 
understood the penalty for manslaughter. He also 
understood the penalty for first degree murder and 
second degree murder. [He] entered his plea of 
guilty because he was guilty of manslaughter. 


* ° ° * 


IX-XIII: [Appellant had received no promises . . . 
as to what sentence he might receive if he pleaded 
guilty to manslaughter. [He] understood that he 
could receive the maximum sentence for manslaugh- 
ter. [He] was satisfied with the advice that had 
been given him by both his attorneys and the serv- 
ices they had rendered in his case. He had no criti- 
cisms of the conduct of his attorneys. [He] under- 
stood that he was entitled to complete his trial before 


the jury which was then hearing the case [and] 
that if he elected to continue with this trial he 
would not be required to testify. 


XIV: [When he pleaded guilty to manslaughter 
appellant] entered his plea of guilty freely, volun- 
tarily, and with full knowledge and understanding 
of the possible consequences. 


2 * e J 


XXIII: On November 1, 1968, when Bernard L. 
Moore withdrew his motion to set aside his plea of 
guilty to manslaughter and requested to be sentenced 
that morning, he did so freely, voluntarily and with 
full knowledge of the possible consequences.” 


Upon these premises, the trial judge concluded as a 
matter of law that appellant had not shown the “mani- 
fest injustice” necessary to entitle him to withdraw his 
guilty plea. 

Through new counsel—his fourth—appellant sought to 
overturn this decision, primarily on the ground that the 
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trial court had clearly erred by accepting his guilty plea 
without more extensive inquiry into his understanding 
of the nature and consequences of the plea. This Court 
unanimously rejected appellant’s contentions and affirmed 
the judgment of the lower court. Moore v. United States, 
D.C. Cir. No. 18,814 (1964). 

Undaunted, appellant filed another motion to vacate 
sentence and set aside his guilty plea, asserting that he 
pleaded guilty only because his attorney said there wasn’t 
a chance of acquittal and promised that he would get a 
light sentence. He further claimed to be confused when 
he pleaded guilty and mentally ill at the time he com- 
mitted the crime. The trial judge—the same judge who 
heard appellant’s earlier motion—denied this motion on 
September 23, 1965. During the pendency of an appeal 
from this ruling, on January 26, 1967, present counsel— 
appellant’s fifth appointed attorney—requested a hearing 
on the latest motion to vacate sentence, buoying up 
previous assertions with certain material that had been 
filed in connection with appellant’s pre-trial mental ex- 
amination. In opposition, appellee argued that appellant 
should not be allowed to make such abusive use of § 2255. 
On February 28, 1967, the trial court denied the request 
for an additional hearing, expressly finding upon careful 
consideration “that the files and records in this case con- 
clusively show that the petitioner is not entitled to a 
hearing nor to any other relief.” 

This consolidated appeal decries the trial court’s de- 
nial of the § 2255 motion and its refusal to conduct a 
hearing upon that motion. 


SUMMARY OF ARGUMENT 


To escape an almost certain conviction for murder, the 
appellant chose to plead guilty to manslaughter, with the 
advice of two competent attorneys. Before accepting the 
guilty plea, the trial court carefully ascertained that 
appellant realized the drawbacks of his strategy. But 
when he received the heaviest sentence provided by stat- 
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ute, appellant immediately sought to withdraw his guilty 
plea. Upon consideration of the evidence and arguments 
advanced in several hearings that stretched over five 
months, the trial judge refused to set aside the guilty 
plea, explicitly finding that it had been entered “freely, 
voluntarily, and with full knowledge and understanding 
of the possible consequences.” This judgment was unani- 
mously affirmed on appeal, over the objection that the 
trial court should not have accepted the plea without 
further inquiry. Notwithstanding this futile effort to 
overturn his conviction, appellant filed another motion 
on identical grounds, that counsel later bolstered with a 
more articulate allegation of mental incompetence to plead 
guilty. The present appeal ensued from the trial court’s 
rejection of this successive collateral attack without a 
hearing. 

For the most part, appellant simply reiterates the con- 
tentions that lost his earlier motion to withdraw his 
guilty plea. A motion under § 2255 may not be used to 
relitigate questions resolved at a previous hearing. Thus, 
the trial judge’s adverse findings foreclose reconsidera- 
tion of the assertion that appellant’s guilty plea was not 
voluntary and intelligent. Moreover, the trial court’s pre- 
vious ruling necessarily embraced a determination that 
appellant had adequate presence of mind to plead guilty. 
Since the trial court afforded appellant a “full and fair” 
hearing—twice continued to enable him to collect all 
relevant material—the appellant cannot demand reap- 
praisal of his mental competence upon evidence readily 
available to his counsel throughout the earlier proceed- 
ings. Insofar as appellant’s motion articulates new legal 
arguments, it comes too late. Such contentions were 
waived by the failure to marshal them against the guilty 
plea in the original attack. In any event, the trial judge 
did not abuse his discretion to consider any nascent 
arguments in the light of the trial’s atmosphere and the 
evidence adduced during the hearings on the earlier mo- 
tion to withdraw, and then to reject these arguments 
without a hearing. 
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The evidence presented to the trial judge cast no 
doubt upon appellant’s mental competence, much less the 
“substantial doubt” necessary to prompt a judicial in- 
quiry. Neither defense counsel nor the prosecutor ob- 
jected to the hospital’s certification that appellant was 
mentally competent to stand trial. The appellant’s articu- 
late and logical testimony on his exclusionary motion 
confirmed this expert opinion. And there was no testi- 
mony to suggest incompetence. With the record thus 
barren of any indication that appellant could not under- 
stand the proceedings against him or assist counsel, the 
trial judge had no occasion to exercise his discretion to 
order a competency hearing. 

The trial judge has broad discretion whether to inject 
the issue of insanity before he accepts a plea of guilty. 
This judgment must necessarily be made upon the evi- 
dence submitted in the course of trial. The record here 
contained no hint that appellant was not mentally re- 
sponsible for the murder of the deceased, much less 
manslaughter. On the basis of a thorough 90-day exam- 
ination, the hospital concluded that appellant “was not 
suffering from a mental disease or defect” at the time 
of the crime. None of the proffered testimony concerned 
appellant’s mental condition, besides mention that head- 
aches often bothered him. The appellant chose to plea to 
a lesser offense when confronted by insurmountable proof 
of his guilt. Thus, there were simply no factors that 
created a “sufficient question” to require the imposition 
of an insanity defense. 


ARGUMENT 


L The appellant voluntarily and intelligently entered his 
plea of guilty to manslaughter, with full understanding 
of the consequences. 


(Tr. 123-125; MW1 Tr. 7; MW8 Tr. 7-8) 


A district court may deny post-conviction relief with- 
out a hearing if “(1) the same ground presented in the 
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subsequent application was determined adversely to the 
applicant on the prior application, (2) the prior deter- 
mination was on the merits, and (3) the ends of justice 
would not be served by reaching the merits of the subse- 
quent application.” Sanders v. United States, 373 US. 1, 
15 (1963). In the present case, the trial judge held 
extensive hearings upon appellant’s motion to withdraw 
his guilty plea, and denied relief with an express finding 
that the plea was voluntary and intelligent. On appeal, 
this ruling was affirmed. Since these prior hearings were 
concededly “full and fair” appellant should not be permit- 
ted to relitigate the status of his guilty plea. Accordingly, 
the response to appellant’s diffuse contentions has been 
kept short. 

No one can quarrel with the general principle that a 
guilty plea is void “if induced by promises or threats 
which deprive it of the character of a voluntary act,” 
Machibroda v. United States, 368 U.S. 487, 493 (1962), 
or made when the accused was incompetent. Seidner v. 
United States, 104 U.S. App. D.C. 367, 260 F.2d 732 
(1948). “A plea of guilty shall not be accepted unless 
made voluntarily after proper advice and with full under- 
standing of the consequences.” Kercheval v. United 
States, 274 U.S. 220, 223 (1927). But once the trial 
judge has permitted the accused to plead guilty and 
sentenced the accused, “a motion to withdraw a plea of 
guilty is addressed to the discretion of the trial court, 
and . . . requires a showing of ‘manifest injustice’.” 
Davenport v. United States, 122 U.S. App. D.C. 344, 347, 
353 F.2d 882, 885 (1965). The law places a heavy burden 
upon an individual already sentenced to establish the 
grounds for withdrawal of the guilty plea. McNair v. 
United States, 98 U.S. App. D.C. 359, 235 F.2d 856 
(1956), cert, denied, 352 U.S. 989 (1957). And enor- 
mous discretion resides in the trial judge whether to 
grant such relief. His factual findings must not be dis- 
turbed unless shown to be “clearly erroneous.” E.g., 
Martin v. United States, 256 F.2d 845, 349 (5th Cir. 
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1958). As concisely stated in Everett v. United States, 
119 U.S. App. D.C. 60, 65, 336 F.2d 979, 984 (1964) : 
“We are not disposed to encourage accused persons to 
‘play games’ with the courts at the expense of already 
overburdened calendars and the rights of other accused 
persons awaiting trial... .”* 

Having carefully weighed the evidence and testimony 
presented in several post-sentence hearings, the trial 
court denied the motion to withdraw the guilty plea, 
finding that it had been made “freely, voluntarily, and 
with full knowledge and understanding of the possible 
consequences.” The arguments belatedly advanced by ap- 
pellant fail to demonstrate that this determination was 
erroneous, much less an abuse of discretion. 

The appellant declined to tender his guilty plea until 
the prosecution had rested its case, and he saw the proof 
assembled against him (Tr. 123-125). It is obvious that 
the prospect of the harsher punishment that would ac- 
company a conviction for murder prompted appellant to 
plead guilty to manslaughter, United States ex rel. Lo 
Piccolo v. LaValle, 377 F.2d 221 (2d Cir. 1967), and 
then dissatisfaction with the fifteen-year sentence 
metted out by the trial court caused him to seek to with- 
draw the guilty plea. Bartlett v. United States, 354 F.2d 
745 (8th Cir.), cert. denied, 384 U.S. 945 (1966). “The 
record also shows that the defendant was no novice in 
the ways of criminal law.” Mora v. United States, 317 
F.2d 819 (5th Cir. 1963), cert. denied, 376 U.S. 919 
(1964). He fully realized the nature and seriousness of 
the proceedings against him. And significantly, he decided 
to plead guilty with the advice of highly competent trial 
counsel. Thomas v. United States, 290 F.2d 696, 697 
(9th Cir. 1961). Applying their “professional judgment 
and experience,” these attorneys determined that a plea 
to a lesser offense would be desirable, given the insuper- 
able proof of appellant’s guilt and the weakness of legal 


“Justice is not a game.” United States v. Paglia, 190 F.2d 445, 
447-448 (2a Cir. 1951 (L. Hand, J.) 
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defenses. Smith v. United States, 105 U.S. App. D.C. 
115, 117, 265 F.2d 99, 101, cert. denied, 361 U.S. 843 
(1959). In this respect, the prosecutor’s reluctance to 
accept the guilty plea should be noted, as well as the trial 
judge’s belief that appellant was “very fortunate” to be 
able to plead guilty to manslaughter (MW3 Tr. 8). 
Beyond any doubt, the guilty plea reflects wise strategy. 
The trial judge may not be faulted for his refusal to 
listen to appellant bemoan that sanguine hopes for a 
light sentence were misplaced. 

The appellant’s brief reiterates the contention that his 
guilty plea should have been set aside as made “without 
understanding” because it was induced by a letter from 
his mother urging him not to “let my trial be the cause 
of her death.” (MW1 Tr. 7). The trial court concluded 
that even had the letter contained such a suggestion,’ it 
would not affect the voluntariness and intelligence of the 
guilty plea as a matter of law (MWS Tr. 7-8). This 
ruling was plainly correct. United States v. Roland, 318 
F.2d 406 (4th Cir. 1963) (accused entered guilty plea 
to spare her daughters further “shame”). The denial of 
the motion to withdraw the guilty plea was unanimously 
affirmed upon appeal. Moore v. United States, D.C. Cir. 
No. 18,814 (1964). Since his argument has already been 
rejected at the trial and appellate levels, appellant may 
not harp on this issue by repeated collateral attacks, 

When appellant appeared to plead guilty, and later to 
be sentenced, the trial court took extreme care to ascer- 
tain that the guilty plea was voluntary and intelligent. 
Judge Sirica “carefully elicited from appellant his under- 
standing that he could continue to be tried by a jury, 
that he was satisfied with the services of his counsel, that 
he was aware of the consequences of his guilty plea, that 
he had in fact committed the acts constituting the crime 
charged, and that his plea was occasioned only because 
he was guilty as charged.” Pelletier v. United States, 121 


tNo evidence as to the contents of this letter has ever been 
adduced, other than appellant’s self-serving assertions. 
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US. App. D.C. 349, 350 F.2d 727 (1965). Without 
question, the “evidence supported the admission of re- 
ility which underlies a plea of guilty.” Carter v. 
United States, 108 U.S. App. D.C. 405, 408, 288 F.2d 
200, 208 (1960). The appellant’s guilty plea manifested 
“an unequivocal and knowledgeable admission of the 
offense charged.” Hulsey v. United States, 369 F.2d 284, 
287 (5th Cir. 1966).° 
Following extended post-sentence hearings, the trial 
court found that the guilty plea had been entered “freely, 
voluntarily, and with full knowledge and understanding 
of the possible consequences,” and thus concluded that 
appellant had “failed to show that it would be ‘manifest 
injustice’ to deny his motion to withdraw his plea 
of guilty to manslaughter.” Even were this issue open 
to incessant and interminable collateral attack, the ap- 
pellant’s various arguments offer no justification to dis- 
turd the trial judge’s refusal to permit withdrawal of 
the guilty plea. On the contrary, the lower court de- 
serves praise for its assiduous protection of appellant’s 
rights, and its meticulous consideration of the learned 
effort to repudiate the guilty plea. 


IL Since appellant voluntarily and understandingly 
pleaded guilty to manslaughter, he cannot (a) com- 
plain that the trial court erroneously admitted his 
written confession into evidence, or (b) disavow that 
he stabbed the deceased. 


(Tr. 242) 


A guilty plea ordinarily precludes collateral attack 
upon everything except jurisdictional defects. E.g., 
United States ex rel. Glenn v. McMann, 349 F.2d 1018 
(2a Cir. 1965), cert. denied, 383 U.S. 915 (1966). Hav- 
ing pleaded guilty, appellant “cannot now collaterally 
attack that plea by claiming irregularities preceding it.” 


8 The endeavor to label appellant's guilty plea as “qualified” has 
neither factual nor legal basis. 
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Farrar v. United States, 346 F.2d 375, 376 (7th Cir. 
1965). A guilty plea operates as “g waiver of all de- 
fenses known and unknown.” Edwards v. United States, 
103 U.S. App. D.C. 152, 256 F.2d 707, cert. denied, 
358 U.S. 847 (1958) ; United States v. Parrino, 212 F.2d 
919 (2d Cir.), cert. denied, 348 U.S. 840 (1954) (statute 
of limitations). The cases are both numerous and conso- 
nant on this point. For example, it has been held that a 
voluntary guilty plea forecloses collateral attack upon 
illegal search and seizure, Hoffman v. United States, 327 
F.2d 489 (9th Cir. 1964) ; United States v. Salzano, 241 
F.2d 849 (2d Cir. 1957), upon illegal arrest and inter- 
rogation, Davis v. United States, 347 F.2d 374 (9th Cir. 
1965), and upon illegally obtained confessions, Busby v- 
Holman, 356 F.2d 75 (5th Cir. 1966) ; Kagen v. United 
States, 360 F.2d 30 (10th Cir. 1966) ; Smith v. United 
States, 347 F.2d 505 (7th Cir. 1965) ; Sullivan v. United 
States, 315 F.2d 304 (10th Cir.), cert. denied, 375 US. 
910 (1963) .*° 

This unbroken line of decisions indicates that the cir- 
cumstances surrounding appellant’s confession have no 
relevance to this collateral proceeding unless the alleged 
police impropriety can be said to have debased the intelli- 
gent and voluntary nature of appellant’s guilty plea. 
Hurst v. United States, 180 F.2d 835 (10th Cir. 1950). 
In this respect, the appellant does not suggest that a 
coercive milieu infected his confession and guilty plea 
alike. Instead, he argues that the unfavorable ruling on 
the motion to suppress demoralized him, and thereby 
prompted his guilty plea." Such an attempt to label his 
guilty plea as involuntary ignores all precedent. An al- 
most identical contention was emphatically rejected in 


® See also United States V. Zavada, 291 F.2d 189 (6th Cir. 1961); 
Thomas V. United States, 290 F.2d 696, 697 (9th Cir. 1961). 


10 See also Sweptson v. United States, 289 F.2d 166 (9th Cir. 
1961), cert. denied, 369 U.S. 812 (1962); Cooper v. Holman, 356 
F.2d 82 (5th Cir. 1966). 


21 Brief for appellant, p. 56. 
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Alexander v. United States, 290 F.2d 252 (5th Cir.), 
cert. denied, 86S U.S. 891 (1961). There the appellant 
sought to set aside his guilty plea because it resulted from 
his attorney’s advice “that, having lost on his motion 
to suppress, he had no chance for an acquittal by the 
jury and that a plea of guilty would leave the court 
with ‘a better taste in its mouth.’” Despite the fact that 
the counsel erroneously believed there were no legal 
bases for arguing that the evidence should have been 
excluded, the Court of Appeals held that appellant could 
not use a § 2255 motion to complain about what might 
have thus indirectly influenced his guilty plea. Rather, 
it viewed the change of plea as part of trial strategy.” 
Similarly, in the present case, appellant remained free 
“to plead not guilty and take the risks or benefits which 
flow from that choice.” Watts v. United States, 107 U.S. 
App. D.C. 367, 370, 278 F.2d 247, 250 (1960). An ad- 
verse ruling on a motion to suppress can hardly be deemed 
“eoercive” in the sense required to set aside a guilty 
plea. Cf. Newman v. United States, 87 U.S. App. D.C. 
419, 184 F.2d 275 (1950), cert. denied, 340 US. 921 
(1951) ; United States ex rel. Staples v. Pate, 332 F.2d 
531 (7th Cir. 1964) .* 

Nor may it be seriously contended that appellant’s 
failure to have the confession excluded vitiated the un- 
derstanding with which he made his guilty plea. For 
authority to the contrary one need only look to the 
opinion in Edwards v. United States, 103 U.S. App. 
D.C. 152, 155, 256 F.2d 707, 710, cert. denied, 358 US. 
847 (1958): 


22 Another decision to this effect is Foster v. United States, 359 
F.2d 497 (8th Cir. 1966), where the appellate court refused to go 
behind 2 guilty plea allegedly entered only after the accused realized 
that his attorney was not going to move to suppress inadmissible 
confessions. 


23Jt should be noted that “a claim by a federal prisoner that 
evidence admitted at his trial was the fruit of an unconstitutional 
search or seizure is not properly the ground of a collateral attack on 
his conviction.” Thornton v. United States, —— U.S. App. D.C. 
—, —, 368 F.2d 822, 824 (1966). 
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“We think ‘understandingly’ refers merely to the 
meaning of the charge, and what acts amount to be- 
ing guilty of the charge, and the consequences of 
pleading guilty thereto, rather than to dilatory or evi- 
dentiary defenses . . . Appellant does not try to say 
he did not do the act charged. He pleads only that, 
unknown to him, he might have been able to sup- 
press the truth as to certain evidence of his crime, 
and thus, perhaps defeat justice. He cannot be 
heard to this end after a voluntary, knowing plea 
of guilty.” 

In short, courts have invariably refused to entertain col- 
lateral attacks by individuals who simply assert that their 
guilty pleas were motivated by judicial rulings or failings 
of their own counsel which lessened their chances of 
success at trial.‘ 

A guilty plea not only waives all defenses, but admits 
every fact alleged in the indictment. This forecloses any 
challenge to the judgment on the ground that appellant 
did not commit the offenses charged. Adam v. United 


States, 274 F.2d 880 (10th Cir. 1960). The question of 
appellant’s innocence is no longer open. E.g., Hornbrook 
v. United States, 216 F.2d 112 (5th Cir. 1954) ; Dolack 
v. United States, 376 F.2d 756 (9th Cir. 1967); Ford 
v. United States, 363 F.2d 437 (5th Cir. 1966) ; United 
States v. Tateo, 214 F. Supp. 560 (S.D.N-Y. 1963). 


%¢ Contrary to appellant’s intimation that he was not aware that 
the reception of his confession into evidence furnished a basis for 
appeal, the record shows that the trial judge himself stressed that 
his ruling could be challenged upon appeal. Following a lengthy 
hearing and argument by counsel outside the presence of the jury, 
the trial judge denied the motion to exclude the confession, and 
noted: “All right. If I have committed error it will be a case that 
will have to be considered by the Court of Appeals.” (Tr. 242). 
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IIL. Having once considered and rejected appellant’s con- 
tention that he was mentally incompetent to plead 
guilty, the trial court did not abuse its discretion by 
denying appellant’s renewed motion without another 
hearing. 


(MW1 Tr. 5-6, 66; MW2 Tr. 25, 35; MWS Tr. 7, 
10, 11) 
a. The previous judicial determinations 

Following the imposition of the maximum sentence for 
manslaughter, a new attorney for appellant moved to 
withdraw his guilty plea. The trial judge considered this 
motion together with one that appellant had already 
brought under § 2255 (MW1 Tr. 5-6), and conducted 
three separate hearings spaced over a period of five 
months. During this time, appointed counsel had full 
opportunity to produce any psychiatric testimony or 
other evidence relating to the voluntariness and intelli- 
gence of the guilty plea. Indeed, the trial judge stated: 
“I want to give the defendant every latitude that he is 
entitled to, or his counsel, to develop any facts that they 
think are material... I think we ought to get every- 
thing in the record that we can.” (MW2 Tr. 35). 

In the course of these hearings, counsel contended that 
appellant did not understand the meaning of his plea 
since he was “unskilled” with only a “fifth grade edu- 
cation.” To this end, appellant testified that he “wasn’t 
even in a clear state of mind at the time” he pleaded guilty 
(MW3 Tr. 10), defense counsel related that appellant 
had indicated he suffered from “severe headaches” (MW1 
Tr. 66), and appellant’s sister testified she had delivered 
a letter from their mother that beseeched him to plead 
guilty to a lesser offense than the prosecution might 
prove (MW2 Tr. 25). 

Upon consideration of the evidence, the trial judge 
explicitly observed: “I think he knew what he did and 
what he was doing when he pleaded guilty. I think the 
evidence indicated that he was guilty of some degree of 
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homicide, and he elected to plead guilty to manslaughter.” 
(MW8 Tr. 11). In this respect, the trial judge made 
formal findings that appellant initiated the request to 
plead guilty, that advice by his lawyers and the court 
made him fully aware of the consequences of pleading 
guilty to manslaughter, that he understood a guilty plea 
waived his right to present any defenses to the jury, and 
that he entered the plea because he was guilty of the 
crime. As a matter of law, the trial court concluded 
that appellant had received “effective assistance of coun- 
sel” throughout the proceedings, and that he had “freely, 
voluntarily and understandingly pleaded guilty.” (Find- 
ings of Fact and Conclusions of Law, filed June 30, 1964; 
MWS3 Tr. 7). 

Another appointed attorney briefed and argued an 
appeal from this refusal to set aside his guilty plea, 
evidently alleging that the trial court should have sua 
sponte conducted a hearing into appellant’s mental com- 
petence before accepting the guilty plea. But the Court 
of Appeals affirmed the trial court’s judgment by a 
per curiam order. Moore v. United States, D.C. Cir. No. 
18,814 (1964) (Prettyman, Burger, and Wright, JJ.) 

The fact that the trial court has already made factual 
findings adverse to appellant’s contentions precludes this 
renewed attempt to have his guilty plea set aside. Scott 
v. United States, 334 F.2d 72 (6th Cir.), cert. denied, 
379 U.S. 842 (1964). Treating appellant’s motion to 
withdraw the guilty plea as an alternative motion to 
vacate judgment under § 2255, the trial judge conducted 
extensive hearings thereon. His comments at the con- 
clusion of these hearings “clearly indicated the court’s 
essential findings that [appellant’s] story was unworthy 
of belief and that [appellant] was mentally competent at 
the time of his plea and sentencing.” The appellant simply 
“did not sustain his burden of proving that he was not 
mentally competent when he entered his guilty plea.” 
Papalia v. United States, 333 F.2d 620, 621 (2d Cir.), 
cert. denied, 379 U.S. 888 (1964) ; Hinguanzo v. United 
States, D.C. Cir. No. 20,856 (1967). 
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The trial judge has broad discretion to deny “a second 
or successive motion for similar relief on behalf of the 
same prisoner.” It was well within his discretion to re- 
fuse to conduct still another hearing on the same con- 
tentions simply because fresh counsel had couched them 
in more sophisticated psychiatric terms. Bradley v. 
United States, 347 F.2d 121 (8th Cir. 1965), cert. 
denied, 382 U.S. 1016 (1966) ; United States v. Orlando, 
327 F.2d 185 (6th Cir.), cert. denied, 379 U.S. 825 
(1964).** The trial judge scrupulously guarded appel- 
lant’s rights at the hearings on his motion to withdraw 
his guilty plea, giving him abundant opportunity to 
sustain his allegations. “There is no showing that the 
prior hearing was not full and fair. In short, appellant 
has not met the required burden of showing that the 
ends of justice would be served by a redetermination of 
the grounds asserted.” Stephens v. United States, 341 
F.2d 100, 101 (10th Cir. 1965). 

Not only has appellant failed to secure relief from 
the trial court on a prior occasion, but he has sought to 
overturn that adverse determination without success. The 
law is well settled that “issues disposed of on appeal from 
the original judgment will not be reviewed again under 
a § 2255 motion.” Sykes v. United States, 341 F.2d 104 
(8th Cir. 1965) ; D’Ercole v. United States, 361 F.2d 211, 
mn. 1 (2d Cir. 1966) ; Marcella v. United States, 344 F.2d 
876, 880 (9th Cir. 1965), cert. denied, 382 U.S. 1016 
(1966) ; Frye v. United States, 337 F.2d 385, 386 (7th 
Cir. 1964), cert. denied, 380 U.S. 925 (1965) ; Lampe v. 
United States, 110 U.S. App. D.C. 69, 288 F.2d 881 
(1961) ; McGuinn v. United States, 99 U.S. App. D.C. 
286, 239 F.2d 449, cert. denied, 353 U.S. 942 (1957). 
Likewise, appellant cannot mount another collateral at- 
tack upon the identical grounds that were considered and 
rejected on appeal from the denial of his motion to 
withdraw the guilty plea. 


32 See also Robinson v. United States, 348 F.2d 992 (9th Cir. 
1965); Hill v. United States, 223 F.2d 699 (6th Cir.), cert. denied, 
350 U.S. 867 (1955). 
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b. The dearth of justification for additional hearings 


Even now, the appellant has presented no fresh facts 
to support his demand for another hearing on his latest 
§ 2255 motion. His brief merely recites information that 
the hospital staff fully considered when it diagnosed 
appellant’s mental condition, and the subsidiary findings 
to the hospital’s conclusion that appellant was competen* 
to stand trial.** In addition, none of this material direct- 
ly relates to appellant’s capacity to plead guilty, for “the 
concept of competency to stand trial is much narrower 
than the matter of presence or absence of mental dis- 
ease.” United States v. Wiggins, 184 F. Supp. 673, 677 
(D.C.D.C. 1960) ; Lebron v. United States, 97 U.S. App. 
D.C. 183, 185, 229 F.2d 16, 18 (1955), cert. denied, 351 
U.S. 974 (1956).** Thus, appellant’s arguments offer no 
factual justification to disturb the trial court’s deter- 
mination that appellant fully understood the nature of 
the proceedings against him and the consequences of 
pleading guilty. As stressed in Floyd v. United States, 
865 F.2d 868, 379 (5th Cir. 1966) : 


“It is, of course, entirely possible that matching 
the factual assertions in the subsequent § 2255 pe- 
tition against the facts determined in the earlier 
. . . judicial hearing may demonstrate that nothing 
new is presented requiring a further evidentiary 
hearing. And even if this comparison does not con- 


16 The appellant secured his “new” information from the hospital 
admission note of January 19, 1968, a hospital report of February 1, 
1968, a report filed by Dr. Stammeyer on April 6, 1963, and a letter 
from his sister to the hospital, dated January 19, 19638. While the 
appellant relies upon an affidavit of now-dismissed staff psychiatrist 
that he had “doubts” about the majority’s competency finding, de- 
fense counsel brought this fact to the trial judge’s attention prior 
to sentence. 


27 An accused’s competence to stand trial does not depend upon 
his emotional stability, United States v. Roland, 318 F.2d 406 
(4th Cir. 1968), or the state of his physical health. Pelletier v. 
United States, 121 U.S. App. D.C. $49, 350 F.2d 727 (1965) (the 
accused had an “acute respiratory condition for which mild medi- 
cations were prescribed”). 
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clusively show that petitioner is entitled to no relief, 
the facts asserted as the basis for relief in the 
§ 2255 motion may have been so fully developed at 
the trial and the record so complete—with the pe- 
titioner offering to prove no new facts—that without 
a further evidentiary hearing the judge may ju- 
dicially determine the merits of the contention and 
either grant or deny relief as appropriate.” 
These principles control the present case. Quite properly, 
the trial judge refused to permit appellant to recast his 
evidence and relitigate the same grounds by a successive 
§ 2255 motion. 

In any event, where there has been a previous col- 
lateral attack, the trial judge “has diseretion to deny re- 
lief as to those allegations which could have been, but 
were not, raised in the earlier proceeding, unless the 
petitioner has ‘some justifiable reason he was previously 
unable to assert his rights,’ or unless he was “unaware of 
the significance of relevant facts.’” Turner v. United 
States, 103 U.S. App. D.C. 313, 258 F.2d 165 (1958) ; 
Price v. Johnston, 334 U.S. 266, 291 (1948) ; Moore v. 
United States, 107 U.S. App. D.C. 332, 277 F.2d 684 
(1960). Any effort to discharge this burden founders 
upon the fact that experienced and competent counsel 
represented him throughout the earlier collateral proceed- 
ings. And during the evidentiary hearings on his motion 
to withdraw the guilty plea, appointed counsel had more 
than ample opportunity to apprise the trial court of any 
incidents in appellant’s background that touched upon his 
competence to stand trial. By appellant’s own admission, 
all such evidence was readily available before November 
1, 1963. Hence, the appellant can hardly complain that 
the trial court abused its discretion by declining to enter- 
tain more than one challenge to the conviction resting 
upon his guilty plea. 

18 The facts belie appellant’s attempt to blame the trial court 
for his counsel’s failure to adduce material about his childhood 


disciplinary problems, his drinking habits, and his physical acci- 
dents. % 
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IV. The circumstances known to the trial judge created 
no obligation to conduct a sua sponte hearing into ap- 
pellant’s competence to plead guilty. 


(Tr. 81, 169; MW2 Tr. 33-34; S Tr. 5) 


The trial judge’s responsibility to initiate a competency 
hearing must be measured by the facts that were brought 
to his attention before the guilty plea and imposition of 
sentence. Since the evidence developed during the trial 
gave not the slightest indication that appellant was “un- 
able to understand the proceedings against him or properly 
to assist in his own defense,” 24 D.C. Code § 301(a), it 
borders on the frivolous to suggest that the trial judge 
abused his discretion to inquire into appellant’s mental 
competence to plead guilty.” 

Following a complete mental examination, St. Elizabeths 
Hospital certified that appellant was competent to stand 
trial; the defense counsel made no objection to this diag- 
nosis; * and the record shows that appellant has never 
been found incompetent in any other proceeding. Conse- 
quently, it was not incumbent upon the judge to make a 
separate appraisal of appellant’s mental capacity as a 
prerequisite to trying the charges. Whalem v. United 
States, 120 U.S. App. D.C. 331, 346 F.2d 812 (en bane), 
cert. denied, 382 U.S. 862 (1965). While evidence that 
comes to light in the course of trial or the behavior of 
the accused may warrant reconsideration of this initial 
decision, nothing that the trial judge heard or saw cast 
any doubt upon appellant’s mental competence. Absolutely 


2° Though he lacks sufficient evidence to establish that he was 
incompetent when he pleaded guilty, appellant may nonetheless 
contend that the evidence introduced by the prosecution required 
the trial judge conduct a hearing upon appellant’s mental compe- 
tence. Compare Sanders v. United States, 878 U.S. 1 (1968), with 
Pate V. Robinson, $88 U.S. 875 (1966). But again, there is no 
excuse for appellant’s failure to assert this ground during the pre- 
vious hearings. 


20 He merely told the court before sentence that there was a dis- 


sent to the hospital’s conclusion that appellant had no mental illness 
(S Tr. 5). 
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no reason arose for the trial judge to exercise his dis- 
cretion. 

The experienced defense counsel clearly thought appel- 
lant to be mentally competent since he failed to manifest 
any concern about appellant’s ability to discuss the prepa- 
ration of the case, to grasp the nature of the proceedings, 
or otherwise to assist him in the course of trial. 

Moreover, the appellant’s demeanor gave the trial judge 
no occasion to question his underlying competence to plead 
guilty. Indeed, appellant’s testimony at trial was caleu- 
lated and lucid. He displayed a most retentive memory 
as to the circumstances under which he confessed (Tr. 
244-269). And his questions to a witness during the 
hearings on the motion to withdraw the guilty plea were 
articulate and relevant. (MW 2 Tr. 33-34). 

In support of his contention, the appellant points only 
to the testimony that he suffered from severe headaches, 
for which he desired medical treatment (Tr. 81, 169), 
and his momentary vacillation over withdrawal of the 
guilty plea prior to being sentenced. By no stretch of the 
imagination may these isolated factors be deemed to have 
raised a sufficient doubt as to appellant’s mental compe- 
tence. 

The duty of a trial judge to conduct a competency 
hearing on his own motion arises only when the evidence 
or appearance of the accused engenders a “substantial 
doubt” as to the accused’s capacity to plead guilty. Hans- 
ford v. United States, 124 U.S. App. D.C. 387, 365 F.2d 
920 (1966). Thus “the files and records of the case con- 
clusively show” that appellant’s attack upon the trial 
judge lacks any substance. On the basis of a detailed 
mental examination, the hospital reported that appellant 
was competent to stand trial. The appellant’s intelligent 
and alert conduct during trial fully substantiated this 
prediction." Defense counsel found no problem with ap- 


2 Compare Pouncey Vv. United States, 121 U.S. App. D.C. 264, 349 
F.2d 699 (1966). Moreover, appellant’s own insistence upon a speedy 
trial displayed a marked degree of sophistication. 
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pellant’s ability to communicate and to understand the 
nature of the proceedings against him.* No spectre of 
mental incompetence lurked in the testimony of the wit- 
nesses for the prosecution. Still, with an abundance of 
caution, the trial judge established that appellant fully 
understood the consequences of pleading guilty, and that 
the plea to a lesser offense represented an intelligent de- 
cision. The facts of record confute the suggestion that 
he should have done more. 


V. The trial court did not abuse its discretion by accepting 
appellant’s voluntary and intelligent guilty plea with- 
out interposing the issue of insanity. 


(Tr. 157, 168-169; S Tr. 4) 

a. The “combination of factors” known to the trial 
judge did not raise “sufficient question” as to mental 
responsibility. 

The leading case of Whalem v. United States, 120 US. 


App. D.C. 331, 337-338, 346 F.2d 812, 818-819 (en banc), 
cert, denied, 382 U.S. 862 (1965), defines the obligation 
of the trial court to raise the insanity issue: 


“One of the major foundations for the structure of 
the criminal law is the concept of responsibility .. . 
In the courtroom confrontations between the indi- 
vidual and society the trial judge must uphold this 
structural foundation by refusing to allow the con- 
viction of an obviously mentally irresponsible defend- 
ant, and when there is sufficient question as to a de- 
fendant’s mental responsibility at the time of the 
crime, that issue must become part of the case . . . So, 
our query is whether in this case there was a combi- 
nation of factors which required the trial judge to 
inject the insanity issue.” (emphasis added). 


The opinion further observed that no rigid standard exists 
to control the trial court’s decision whether it should raise 
the insanity issue; the matter rests within the sound 


23 Compare Pate v. Robinson, $83 U.S. 375 (1966). 
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discretion of the trial judge. See Overholser v. Lynch, 109 
U.S. App. D.C. 404, 288 F.2d 388 (1961), rev’d on other 
grounds, 369 U.S. 705 (1962).* 

'A review of the record in the present case discloses no 
facts whatsoever that would have justified the injection 
of the insanity issue by the trial judge. Having given 
appellant a complete pretrial examination, the hospital 
staff determined that he was not suffering from a mental 
disease or defect at the time of the crime. Despite appel- 
lant’s lengthy criminal involvement, his mental responsi- 
bility has not once been questioned. The trial judge had 
an opportunity to witness appellant’s demeanor in the 
courtroom throughout the proceedings. And the transcript 
reveals that appellant testified in a lucid and coherent 
manner. While defense counsel advised the trial court 
that he intended to defend on grounds of insanity, that 
there was a dissent to the hospital’s report, and that 
appellant suffered from severe headaches,* these elements 
were clearly insufficient to trigger the trial judge’s dis- 
cretion to refuse to accept the guilty plea. Cf. Moore v. 
United States, 107 US. App. D.C. 332, 277 F.2d 684 
(1960) (en banc). Moreover, defense counsel made no 
representations to the trial court bearing upon appellant’s 
mental responsibility for the crime of manslaughter. 
Whatever the effect of appellant’s mental condition upon 
his capacity to commit murder, it must be remembered 
that appellant pleaded guilty to manslaughter, a crime 
that does not require malice aforethought. Simply stated, 
there was nothing in the record considered by the trial 
judge that remotely suggested appellant might have been 
insane at the time of his offense.” 


23 Of course, anything that may occur subsequent to imprisonment 
has no bearing upon the trial judge’s responsibility to inject the 
issue of insanity. 


% The appellant’s sister testified to the same effect (Tr. 157, 168- 
169). In addition, appellant requested commitment to a “mental 
hospital” when sentenced (S Tr. 4). 


23 Even had some evidence been presented, an appellant court 
should no more overturn the trial court’s refusal to interject the 
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A comparison of this case to the decisions in Whalem 
and Trest v. United States, 122 U.S. App. D.C. 11, 350 
F.2d 794 (1965), quickly exposes the baseless nature of 
appellant’s argument. Despite infinitely stronger evi- 
dence that the crimes committed by the accused in those 
cases may have resulted from a mental disease or defect, 
Whalem and Trest affirmed the refusals to interpose the 
issue of insanity.?* It is therefore fantastic for appellant 
to charge that the trial judge here abused his discretion. 


b. The issue of insanity does not survive appellant's 
voluntary and intelligent guilty plea. 


The voluntary and intelligent guilty plea forecloses 
consideration of the evidence that appellant parades to 
support the assertion that he was not mentally responsi- 
ble for stabbing the deceased. E.g., Taylor v. United 
States, 282 F.2d 16 (8th Cir. 1960). Not only does a 
guilty plea waive this defense, but “alleged insanity at 
the time of the commission of the crime cannot be used 
as a basis for a motion under Section 2255.” Bishop v. 


United States, 96 U.S. App. D.C. 117, 119, 223 F.2d 
582, 584 (1955), rev'd on other grounds, 350 U.S. 961 
(1956) ; Adams v. United States, 119 U.S. App. D.C. 
152, 337 F.2d 548 (1964).” 


insanity issue than it should substitute its judgment for the jury’s 
determination of criminal responsibility. An abuse of discretion 
may be found only where the proffered evidence would have re- 
quired the trial judge to direct a verdict of not guilty by reason of 
insanity. 

26In Whalem, there had been an affirmative determination, in a 
civil commitment proceeding six years before the crime, that the 
accused was of unsound mind. And St. Elizabeths found that he was 
suffering from a mental disease, schzophrenic reaction, catatonic 
type (in remission) on the date of the offenses, but that the offenses 
were not the products of his mental illness. In Trest, the trial court 
had received a hospital report that the accused was “suffering from 
Paychoneurotic Reaction, Obsessive-Compulsive Type (Sexual Devi- 
ation)” and that his offenses were “the products of this condition.” 


27 Similarly, appellant’s plea of guilty to manslaughter compels 
dismissal of his belated and misdirected attempt to assert the de- 
fense of intoxication. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JoEL D. BLACKWELL, 
LEE A. FREEMAN, JR., 
Assistant United States Attorneys. 
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PRELIMINARY STATEMENT 


‘This Reply Brief is submitted by appellant, Bernard 


L. Moore ("Moore") in response to the Brief submitted by 


appellee, United States of America. 

Although Appellee's Brief does respond to all of 
the issues in Appellant's Brief, the sequence of these issues 
differs. For ease of cross-reference, the following table 
will be helpful: 

Appellant's Appellee's 
Brief - Brief - 
Issue Point No. Point No. 
Competency Hearing I 
Sanity Hearing II 


Denial of September 23, 1965 
Motion 


Denial of January 26, 1967 
Motion III 


Involuntariness of Plea I and II 
Appellant will show in this Reply Brief that his 
positions on all the five above-described points have not been 


refuted. 


ARGUMENT 
I 
APPELLANT'S POSITION THAT, UNDER THE 
CIRCUMSTANCES HEREIN, THE TRIAL JUDGE 
ERRED IN FAILING, SUA SPONTE, TO CON- 
pucY A COMPETENCY HEARING FOR APPELLANT 
PRIOR TO ACCEPTING HIS PLEA OF GUILTY 


AND IMPOSING SENTENCE HAS NOT BEEN 
REFUTED 


Fe pee EE Eda 


In Point I of his Brief herein, appellant has shown 
that, in the light of the evidence of record which raised 
more than a "substantial doubt" as to appellant's competency 
to stand trial, the trial judge erred in failing, sua sponte, 
to conduct a competency hearing prior to accepting his plea 
of guilty and sentencing him. 

In attempting to meet this argument, the appellee 


says* that the trial judge committed no error by not conduct- 


ing, sua sponte, a competency hearing for appellant inasmuch 


as 

“{NJothing that the trial judge heard or 

saw cast any doubt upon appellant's mental 

competence." (Appellee's Brief, p. 25.) 

The appellee's argument is wholly without merit. 
Neither the evidence relied upon by appellee to justify the 
trial judge's inaction nor its attempted discrediting of the 
evidence relied upon by appellant is convincing. 


Thus, appellee argues that appellant's own trial coun- 


sel "clearly thought appellant to be mentally competent since 


See Appellee's Brief, Point IV. 
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[appellant's trial counsel] failed to manifest any concern 
about appellant's ability"* to participate in the case. If 
by "manifest any concern" appellee means the making of a 
formal motion, appellee is correct. If, however, appellee 
is trying to characterize the state of mind of appellant's 
trial counsel, appellee would be committing grave error since 
such fact is both outside the record and irrelevant in any 
event. ** 

Next, the appellee argues that appellant's demeanor 
at trial gave the trial judge no occasion to question his 
underlying competence. This argument proves nothing not 
only because demeanor evidence can only be said to be relevant 
to the issue of a witness' credibility and not to an ac- 
cused's competency to stand trial but also because appellant's 
demeanor is not part of the record herein and thus cannot be 


reviewed by this Court. 


The appellee has also argued that appellant's com- 


petency was evidenced by his "calculated and lucid" testimony 


at trial.*** It is hard to reconcile appellee's argument with 


See Appellee's Brief, p. 26. 


Even if appellee's view of trial counsel's manifestations 
were factually correct, the most that could be said about 
such manifestations is that they raise doubt as to how 
well appellant was represented. 


*** See Appellee's Brief, p. 26. 
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appellant's confusion over how and when the stabbing took 
place. Thus, appellee fails to reconcile appellant's state- 
ment at the trial that the time of the stabbing was at l 


P.M. on Sunday, September 9, 1962 with all the other evi- 


dence in the case, including the coroner's testimony and 


appellant's own pre-trial confession, which shows that the 
time of death was at least six hours prior to 1 P.M. on 
Sunday, September 9, 1962.* 

Appellee has further argued that appellant has 
cited only two isolated factors in support of his argument 
that the evidence before the trial judge raised a substantial 
doubt as to appellant's competency to stand trial.** To say, 
as does appellee, that appellant has cited only these two 
“isolated factors" to support his argument is a misleading 
summation of appellant's argument in Point I of his Brief, 
wherein appellant directed this Court's attention to the 
following evidence: (1) at the time the trial judge ac- 
cepted appellant's plea of guilty, he knew about and could 
have obtained the St. Elizabeths' dissenting report of April 
1963 as to appellant's competency; (2) he had before him 
appellant's request for “medical treatment for [his] head" 
and appellant's subsequent request for commitment to a mental 


hospital; (3) he had before him testimony that, on the weekend 


See Appellant's Brief, p. 24-25. 


See Appellee's Brief, p. 26, where appellee refers only to 
appellant's testimony about his headaches, for which ap- 
pellant desired medical treatment, and appellant's vacil- 
lation with respect to the withdrawal of his plea of guilty 
prior to sentencing. 
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of the alleged crime, appellant was willing to go to St. 
Elizabeths for treatment; (4) testimony that appellant had 
lapses of memory; (5) statements by appellant when he 
entered his plea of guilty to the charge of manslaughter 
showing his confusion and qualifications as to the time of 
the alleged crime; (6) testimony as to appellant's intoxica- 
tion at the time of the alleged crime; (7) the thasptained 
decision of appellant to enter a plea of guilty in the face 
of his previous rejections of such a suggestion; (8) the 
unexplained post-trial motion of appellant to withdraw his 
plea of guilty; and (9) the equally unexplained withdrawal 


by appellant of that motion.* 


Appellee's disagreement with the probative value 


of this evidence does not, in any event, constitute a 
Satisfactory rebuttal. Appellee's attempt casually to 
dismiss rather than to rebut the evidence offered by appel- 
lant merely emphasizes the weakness of its opposition to 
appellant's showing that this evidence did in fact raise a 
“substantial doubt" as to appellant's competency to stand 
trial. 

Lastly, appellee argues that there was no need 
for the trial judge to conduct, sua sponte, a competency 
hearing for appellant since the St. Elizabeths' pre-trial 


finding of competency was arrived at "on the basis of a 


* See Appellant's Brief, pp. 22-27. 
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detailed mental examination."* There is nothing in the record 


before the trial judge which informed him that appellant had 
been given a “detailed mental examination." The defect in 
appellee's argument is that the finding of competency in the 
St. Elizabeths' pre-trial report of April 10, 1963 is ex- 
pressed in precisely the sort of boilerplate conclusionary 
language which this court has so frequently condemned. 
Hansford v. United States, 124 App. D.c. 387, 365 F.24a 920, 
925 and n. 13 (1966). As appellant said in his Brief at 

p. 30: 

"The pre-trial report herein recites nothing 
but its conclusion. It does not describe appel- 
lant, detail the critical events of his life, 
analyze his present and past mental condition, 
enumerate the physical, psychological and neurolog- 
ical tests given to him or the results obtained 
and does not in any other way give the trial 
judge facts upon which he could make a reasonable 
evaluation for himself as to appellant's com- 
petency and mental condition." 

The appellee's argument here only underscores the 
need for this court no longer to permit the constitutional 
right of an accused to due process and a fair trial to be 
dependent on a purported expert's opinion which is not, how- 
ever, buttressed by any facts. Appellee's argument makes a 
mockery of our constitutional principles of fair play when 
it argues that an opinion of competency, expressed in boiler- 
plate conclusionary language, is conclusive on the issue of 


a ee 
* See Appellee's Brief, p. 26. 
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competency simply because the opinion is assertedly based on 
a "detailed mental examination," when in fact the St. Eliza- 
beths' report presented no evidence to the trial judge to 
support such a conclusion.* . 

In any event, the evidence which raised a "“substan- 
tial doubt" as to appellant's competency to stand trial 
occurred subsequent to the competency finding of the St. 
Elizabeths' boilerplate conclusionary report of ‘April 10, 
1963. Consequently, as appellant has previously shown, ** 
the competency finding of the St. Elizabeths' boilerplate 
conclusionary report of April 10, 1963 and the failure of 
appellant's counsel to formally and specifically object to 
such finding or to request a competency hearing, were in- 
sufficient to relieve the trial judge of his duty, sua sponte, 
to conduct a competency hearing in the light of the ample 


evidence of record subsequent to the pre-trial report which 


The appellee's argument lends additional support to the 
argument that the court should modify Whalem v. United 
States, 120 App.D.C. 331, 346 F.2d 812 (1965), cert. 
denied, 382 U.S. 862, 15 L.Ed.2d 100, 86 S.ct. I24 (1965), 
by holding herein that a finding of competency, expressed 
in mere boilerplate conclusionary language, is not suffi- 
cient, even in the absence of defense counsel's objections, 
to permit an accused to be placed on trial. , In the in- 
stant case, one can be well assured that the trial judge 
would have been far more alert at trial to the competency 
issue if he had been furnished at that time with a de- 
tailed factual report with respect to appellant's defi- 
ciencies and background. 


** See Appellant's Brief, pp. 27-31. 
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raised a “substantial doubt" as to appellant's competency 
to stand trial. Wider v. United States, 121 App.D.C. 129, 


348 F.2d 358 (1965); Pouncey v. United States, 121 App.D.C. 


264, 349 F.2d 699 (1965) and Hansford v. United States, 


supra, 365 F.2d 920. 

Accordingly, for the reasons stated above and 
in Point I of Appellant's Brief, this court must now vacate 
and set aside appellant's sentence because the trial judge 
failed to conduct, sua sponte, a competency hearing for 


appellant prior to accepting his plea of guilty and sentencing 
hin. 


It 

APPELLANT'S POSITION THAT, UNDER THE 

CIRCUMSTANCES HEREIN, THE TRIAL JUDGE 

ERRED IN PAILING, SUA SPONTE, TO RAISE 

THE ISSUE OF APPELLANT'S INSANITY AT 

THE TIME OF THE ALLEGED CRIME PRIOR TO 

ACCEPTING HIS PLEA OF GUILTY AND IMPOS- 

ING SENTENCE HAS NOT BEEN REFUTED 

In Point II of his Brief herein, the appellant has 

shown that, since the evidence in this case raised a doubt 
as to appellant’s sanity at the time of the crime, the trial 
judge erred in failing, sua sponte, to raise the sanity 
issue. 


In attempting to meet this argument, the appellee, 


although conceding that there can be a tombination of factors 
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which [will require] the trial judge to inject the insanity 
issue," argues* that "a review of the record in the present 
case discloses no facts whatsoever that would have justified 
the injection of the insanity issue by the trial judge." 
(Appellee's Brief, p. 28; emphasis added.) 

In support of its position, appellee offers various 
reasons which purportedly demonstrate that the trial judge did 
not abuse his discretion in failing to inject the insanity 
issue for appellant. Appellee cites the facts, inter alia, 
that, after "a complete pre-trial examination," St. Elizabeths 
determined that appellant "was not suffering from a mental 
disease or defect at the time of the crime," that, despite 
appellant's criminal history, "his mental responsibility has 
not once been questioned," and that the trial judge had an 
adequate “opportunity to witness appellant's demeanor" at 
trial. ** : 

This evidence is wholly unpersuasive of appellee's 


position; rather, it only underscores the trial judge's error 


in failing, sua sponte, to inject the insanity issue. 


Thus, even if St. Elizabeths did give appellant a 
“detailed pre-trial examination," the St. Elizabeths' report 
of April 10, 1963 merely sets forth in boilerplate conclu- 


sionary language the conclusion that appellant, at the time 


* See Appellee's Brief, Point V. 


** See Appellee's Brief, p. 28. 
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of the crime, “was not suffering a mental disease or defect." 
As is shown in this Reply Brief at pp. 6-7 and also in 


Appellant's Brief at pp. 27-31 and 36-39, the St. Elizabeths' 


report is useless because it does not offer any findings of 


fact to support the opinion therein expressed. Moreover, as 
is pointed out in Appellant's Brief at pp. 36-39, there is 
nothing on the face of this report to show that appellant 
aid receive the “complete ... thorough examination" for which 
his commitment was ordered pursuant to Dr. Ionedes' recom- 
mendation to the trial court in his letter of January 10, 
1963. 

Furthermore, even though post-trial events are not 
relevant in determining whether the trial judge should have 
raised the sanity issue, sua sponte, appellee's assertion 
that appellant's "mental responsibility has not since been 
questioned” cannot be passed over without correction. This 
assertion is completely at variance with the record in this 
case which incontrovertibly shows that appellant was trans- 
ferred from Lorton Reformatory to St. Elizabeths for mental 
care and treatment in August 1964.* Moreover, to say that the 


trial judge's observation of appellant's demeanor at trial 


See appellant's §2255 motion of September 23, 1965. 
Moreover, appellant's mental responsibility had also 
been questioned during his incarceration for earlier 
offenses and also during the period of his 90-day 
commitment to St. Elizabeths in 1963. See the Spear 
affidavit of January 25, 1967, paragraphs 21, 25, 98, 
117 and 119. 
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is relevant to the issue of insanity is utterly to confuse 
the sharp legal distinction between competency and sanity. 


Appellant's trial demeanor is totally immaterial and ir- 


relevant with regard to the state of appellant's mental 


condition more than one year earlier at the time of the 
crime. 

Appellee further argues that the evidence of 
record, relied upon by appellant, does not constitute that 
“combination of factors" which required the trial judge, sua 
Sponte, to raise the insanity issue. Appellee does not in 
any way demonstrate how this evidence could possibly fail to 
have alerted the trial judge to the insanity issue; instead, 
it only challenges the sufficiency of this evidence by ex- 
pressing its bald and unsupported opinion that such evidence 
was insufficient. Appellant reiterates that the evidence of 


record with special applicability to the sanity issue* clearly 


The evidence with special applicability to the sanity issue 
includes: the notice given to the trial judge that appel- 
lant would interpose an insanity defense (Trial Tr. 6); ap- 
pellant's request for “medical treatment for [his] head" 
(Trial Tr. 81); appellant's subsequent request for commit- 
ment to a "mental hospital" (November 1, 1963 Tr. 4); 
testimony of appellant's sister that on the weekend of the 
alleged crime, appellant had agreed to go to St. Elizabeths 
for treatment (Trial Tr. 157); testimony that appellant 
suffered from severe headaches and often had memory lapses 
(Trial Tr. 157, 168-169); appellant's confusion as to the 
time of the alleged crime (September 18, 1963:Tr. 6); and 
the testimony also that there was a dissenting report at 
St. Elizabeths which disagreed with the finding of sanity 
expressed in the St. Elizabeths' boilerplate conclusionary 
report of April 10, 1963 (Trial Tr. 298 and November l, 

1963 Tr. 5). 
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constituted the necessary “combination of factors" sufficient 
to have required the trial judge to inject the sanity issue 
prior to accepting appellant's plea of guilty and imposing 
sentence. 

Appellee has also argued that "the baseless nature 
of appellant's argument" here is further exposed by comparing 


the evidence herein with that found in Whalem v. United States, 


supra, 346 F.2d 812, and in Trest v. United States, 122 App.D.C. 


11, 350 F.2d 794'(1965) wherein, so appellee asserts, "despite 
infinitely stronger evidence that the crimes committed by the 
accused in those cases may have resulted from a mental disease 
or defect,"* this court held that the trial judge did not err 
in failing to raise the insanity issue, sua sponte. 

It is wnfortunate that the appellee has refused to 
identify with any particularity the “infinitely stronger evi- 
dence" present in Whalem and Trest; nevertheless, since both 
Whalem and Trest are distinguishable from the instant case, 
they are not controlling herein. 

The distinction between the Whalem and Trest cases 
and the instant case is that in both Whalem and Trest the ac- 
cused refused to enter the defense of insanity (and this court 
held the trial judge was not required to insist upon it) whereas, 
in the instant case, appellant had served notice that he did 
intend to insert the insanity defense, and, when he later 


changed his mind and pled guilty, the court allowed him to do 


* Appellee's Brief, p. 29. 
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so without inquiring into his prior intention to raise the 
insanity defense. Moreover, the trial judge here, unlike 
the trial judge in Whalem and Trest, need have had no inhib- 
itions about inquiring into the merits of appellant's insanity 
defense, since once appellant in the instant case had indicated 
his intention of pleading guilty, an inquiry as to the merits 
of his insanity defense could no longer possibly prejudice his 
case in the eyes of the jury. See Holmes v. United States, 124 
App.D.C. 152, 363 F.2d 281 (1966). 

Second, in the instant case there was no explanation 
or statement whatsoever by appellant himself at trial to the 
effect that he did not wish his defense counsel to raise the 


insanity defense. Consequently, Trest is distinquishable be- 


cause there the accused did offer the trial judge a "lucid and 


explicit" explanation as to why he did not wish his counsel 
to raise the insanity defense.* 


Third, in finding no error dy the trial judge 


* In Trest, there was the finding in the hospital report that 
the accused's offenses were "products" of his condition. 
It is true, of course, that, in the instant case, the St. 
Elizabeths'’ boilerplate conclusionary report of April 10, 
1963, said that appellant was “not on or about September 
9, 1962 suffering a mental disease or defect". However, 
appellant has shown that this finding was entitled to no 
weight because it was expressed in boilerplate conclusionary 
language. Furthermore, even if this court disagrees with 
appellant's argument that the St. Elizabeths' report herein 
was insufficient, this court must yet recognize that, under 
the circumstances herein, this report is nevertheless en- 
titled to no weight in excusing the trial judge for failing 
to raise the insanity issue, sua sponte, prior to accepting 
appellant's plea of guilty and sentencing him. (See Appel- 
lant's Brief, pp. 32-39.) This is especially so in light of 
the fact that the trial juage accepted appellant's plea of 
guilty without requiring the production of the dissenting 
hospital report, even though he had been advised prior to the 
entry of the plea of guilty that there was such a dissenting 
report. 
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in Whalem, this court specifically pointed to the fact that 


the trial judge had advised the prisoner's counsel to raise the 
insanity defense after the conclusion of his cross-examination 
which contained an unexplained reference to his earlier com- 
mitment at St. Elizabeths. In the instant case, not only did 
the trial judge fail to issue such a cautionary warning to 
appellant's counsel but the trial judge also refused to allow 
appellant's counsel to develop the testimony of appellant's 
sister relating to appellant's mental condition (Trial Tr. 
170). 

For the foregoing reasons, Whalem and Trest are 
distinguishable from the instant case, and do not, as the 
appellee asserts, present "infinitely strong evidence that 
the crimes committed by the accused in those cases may 
have resulted from a mental disease or defect." 

Lastly, appellee argues that appellant cannot 
Yaise the merits of his insanity defense by a collateral 
attack under 28 U.S.C. §2255. Appellant does not contest 
this point. Unfortunately, appellee's argument does not 
recognize the distinction which appellant is here urging. 
Appellant is here urging this court to recognize that there 
is a distinction between a collateral attack under 28 U.S.C. 
§2255 which goes to the merits of an insanity defense and a 
collateral attack under 28 U.S.C. §2255 which asserts that an 


accused was denied due process of law because of the error of 
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the trial judge in failing, sua sponte, to raise the insanity 


issue for him. As appellant has shown in his Brief at Pp. 
34-36, the error here was of the latter kind. Accordingly, 
since appellant is not raising the merits of his insanity 
defense on these §2255 motions, Bishop v. United States, 96 
App.D.C. 117, 223 F.2d 582 (1955), reversed on other grounds, 
350 U.S. 961, 100 L.Ed. 835, 76 S.Ct. 440 (1956), does not 
bar this court from considering the due process question raised 
with respect to the presentation of appellant's insanity defense 
by his §2255 motions of September 23, 1965 and January 26, 1967. 
For the reasons stated above and in point II of Ap- 
pellant's Brief, the trial judge erred in failing, sua sponte, 
to raise the issue of appellant's insanity at the time of the 
alleged crime prior to accepting his plea of guilty and sen- 
tencing him. Accordingly, this court must now vacate and set 


aside appellant's sentence. 
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ETT 

APPELLANT'S POSITION THAT THE DISTRICT 

COURT ERRED IN DENYING APPELLANT A 

HEARING ON HIS SEPTEMBER 23, 1965 MOTION 

UNDER 28 U.S.C. §2255 TO VACATE AND SET 

ASIDE HIS SENTENCE HAS NOT BEEN REFUTED 

In Point III of his brief herein, appellant has 
shown that the District Court erred in denying, without a 
hearing, appellant's September 23, 1965 motion to vacate and 
set aside his sentence. 

In attempting to meet this argument, appellee has 
argued* first that the trial judge did not abuse his dis- 
cretion in denying the September 23, 1965 motion, without a 
hearing, because the September 23, 1965 motion was no more 
than "a second or successive motion for similar relief on 
behalf of the same prisoner“ on a ground rejected on a pre- 
vious motion under 28 U.S.C. §2255. 

The government has also argued that appellant offered 
no new evidence in support of his September 23, 1965 motion to 
warrant a hearing on a second or successive motion for similar 
relief on this ground. 

The arguments of appellee are invalid and must be 
rejected. 


Appellee says that appellant's November 7, 1963 


post-sentencing motion to withdraw his plea of guilty, made 


pursuant to Rule 32(d) of the Pederal Rules of Criminal 


* See Appeliee's Brief, Point III. 
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Procedure, was, in fact, a motion under 28 U.S.C. §2255. ‘The 
only evidence of record to show that the November 7, 1963 
motion was a motion under 28 U.S.C. §2255 was the trial judge's 
oral statement in the record to that effect on December 20, 
1963.* 

On the other hand, all the subsequent evidence herein 
rebuts such a conclusion. Thus, the Findings of Pact and Con- 
clusions of Law filed with the court on June 30, 1964 in sup- 
port of its denial of the November 7, 1963 motion do not in 
any way state that those Findings of Fact and Conclusions of 
Law were entered upon a motion made under 28 U.S.C. §2255. 
Moreover, in Case No. 18,814 which was, in part, an appeal to 
this court from the denial of the November 7, 1963 motion, 
the briefs of neither appellant nor appellee characterized or 
stated that that appeal was an appeal from the disposition of 
a motion under 28 U.S.C. §2255. In fact, both briefs treated 
the appeal from the denial of the November 7, 1963 motion as 
an appeal from a denial of a motion under Rule 32 (a) of the 


Federal Rules of Criminal Procedure. 


Thus, it seems clear from the foregoing that there is 


no reasonable justification for the appellee's conclusion that 
appellant's November 7, 1963 motion under Rule 32(a) of the 
Federal Rules of Criminal Procedure was a motion under 28 U.S.C. 
$2255. It follows, therefore, that, notwithstanding the appel- 


lee's argument to the contrary, appellant's motion of September 


See December 20, 1963 Tr. 5-6. 
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23, 1965 was his first, rather than his second, motion under 
28 U.S.C. §2255. 

Second, even assuming arguendo that this court were 
now to hold that appellant's September 23, 1965 motion was "a 
second or successive motion for similar relief" under 28 U.S.C. 
§2255, the denial, without a hearing, of the September 23, 1965 
motion was still in error because “a different ground [was] 
presented by the new application." Sanders v. United States, 
373 U.S. 1, 10 L.Ed. 2a 148, 83 S.ct. 1068 (1963). Thus, 
there is nothing in the transcript of the hearings on the 
November 7, 1963 motion showing that the issue of appellant's 
competency to stand trial was raised therein. Moreover, there 
was no finding of fact or conclusion of law Stating that 
appellant was “competent” to stand trial. 

In view of the fact that “competency” is a legal 
word of art, it seems reasonable that if "competency" had in 
fact really been an issue in the disposition of the November 
7, 1963 motion, a finding of fact or conclusion of law would 
certainly have been phrased in terms of "competency". The 
absence of any reference to “competency” in the Pindings of 
Fact and Conclusions of Law refutes appellee's position that 
“competency” was in fact an issue on that motion. 

In addition, appellee also alleges that, on the appeal 


in Case No. 18,814, appellant's counsel argued, inter alia, that 


“{T]he trial court should have sua sponte 
conducted a hearing into appellant's mental 
competence before pais Swe, the guilty plea." 
(Appellee's Brief, p. 21). 
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In making this statement, the government has misread: Point 
III of Appellant's Brief on that prior appeal wherein appel- 
lant did not make the argument which appellee says it did but 
only argued that the trial judge had erred in failing to in- 
clude in the amended judgment of December 12, 1963 a recom- 
mendation that appellant be committed to an institution for 
mental treatment. 

It is clear from the foregoing that appellant's §2255 
motion of September 23, 1965 raised the issue of competency for 
the first time and thus that the trial judge erred in denying 
the §2255 motion, without a hearing. 

Lastly, appellee argues that appellant has brought 
forth "no fresh facts to support his demand for another hearing 
on his latest §2255 motion."* Apparently, the appellee has 
failed to give recognition to appellant's pro se motion of 
September 23, 1965 (1) wherein appellant advised the District 
Court that, after serving eight months of his sentence at Lorton 
Reformatory, he had been transferred in August, 1964 to St. 
Elizabeths Hospital for mental care and treatment and (2) 


wherein appellant also requested the District Court to call 


for the St. Elizabeths' dissenting report of April 1963, which 


ES 


* See Appellee's Brief, p- 23. Although appellee in Point III 
of his Brief does not distinguish between the "fresh facts" 
offered in support of appellant's §2255 motion of September 
23, 1965 and the “fresh facts" offered in support of appel- 
lant's §2255 motion of January 26, 1967, appellant reviews 
separately the “fresh facts" offered in support of each of 
these two motions. 
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disagreed with the finding of competency in the St. Elizabeths' 
boilerplate conclusionary report of April 10, 1963. Even if 
the trial judge did not consider all the other evidence of 
record pointing to appellant's incompetency to stand trial, 
this evidence, standing alone, was sufficient to justify a 
hearing on the §2255 motion of September 23, 1965. 

The trial judge denied appellant's §2255 motion with- 
out calling for the production of either the St. Elizabeths' 


dissenting report of April 1963 or of the reports of Lorton 


Reformatory which were the basis for appellant's transfer in 


August 1964 to St. Elizabeths for mental treatment. Since 
appellant's transfer from Lorton Reformatory to St. Elizabeths' 
in August 1964 occurred three months subsequent to the conclu- 
Sion of the hearings on the November 7, 1963 motion, evidence 
of appellant's transfer to St. Elizabeths was certainly a 
"fresh fact" which could not possibly have been considered by 
the trial judge prior to the motion of September 23, 1965. 
Moreover, since the trial judge had never previously seen a copy 
of St. Elizabeths dissenting report of April 1963, had such 
report been produced, it too would have been a “fresh fact” for 
the consideration of the trial judge. 

Especially relevant here is this court's decision in 
Bostic v. United States, 112 App.D.C. 17, 298 F.2d 678 (1961) 
wherein this court held that the District Court judge erred in 
failing to hold a §2255 hearing for a prisoner who had alleged 
in his motion that three years after the trial he had been found 


insane and committed to St. Elizabeths. In the instant case, 
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appellant's advice of his transfer to St. Elizabeths for mental 


care and treatment required the trial judge, under Bostic, to 
hold a hearing on appellant's §2255 motion. Also of significance 
herein in this review of the denial of appellant's, §2255 motion 
of September 23, 1965 is this court's holding in its Bostic 
opinion, supra, that 

"In the light of Bostic's proffered evidence, 

trial counsel's failure to allege incompetency 

and the Government's description of Bostic's 

testimony as 'rational' can scarcely be re- 

garded as conclusively demonstrating that the 

prisoner was entitled to no relief. At the 

most, they raise an issue of fact as to ap- 

pellant's competency, and Bostic - on the 

showing he has made - is entitled to a hear- 

ing on that issue." (298 F.2d at 680). 

In sum, the appellee has not justified the trial 
judge's denial, without a hearing, of appellant's §2255 motion 
of September 23, 1965 which raised the issue of his competency 
to stand trial. The appellee has not shown that appellant's 
November 7, 1963 motion was in fact a motion under 28 U.S.C. 
§2255 or, even assuming that it was a §2255 motion, that the 
issue of competency was in fact raised on that motion or on 
the appeal from the denial of that motion. Furthermore, even 
assuming arguendo that this court were to find that the 
November 7, 1963 motion was a motion under 28 U.5.¢. §2255 which 
did raise the issue of competency, the new evidence presented 
by appellant in his §2255 motion of September 23, 1965 nonethe- 
less required the trial judge to hold a hearing. 

For all the reasons stated above and in Point III of 


Appellant's Brief, this court must now reverse the trial judge's 
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order denying, without a hearing, appellant's §2255 motion of 
September 23, 1965 and must now remand this case to the District 
Court for a hearing on appellant's §2255 motion of September 23, 
1965. 


IV 
APPELLANT'S POSITION THAT THE DISTRICT 
COURT ERRED IN DENYING APPELLANT'S 
JANUARY 26, 1967 MOTION FOR A HEARING 
ON HIS SEPTEMBER 23, 1965 MOTION UNDER 
28 U.S.C. §2255 TO VACATE AND SET ASIDE 
HIS SENTENCE HAS NOT BEEN REFUTED 

In Point IV of his Brief herein, appellant has shown 
that the District Court erred in denying appellant's §2255 motion 
of January 26, 1967 for a hearing on his September 23, 1965 mo- 
tion raising the question of his competency to stand trial. 

The appellee's opposition to this argument* is based 
on the same grounds as its opposition to appellant's argument 
that the District Court erred in denying, without a hearing, 
appellant's September 23, 1965 motion under 28 U.S.C. §2255 to 
vacate and set aside his sentence. 


Appellant’s proof of the lack of merit in appellee's 


argument in opposition accordingly need not be repeated here. ** 


Mention should again be made, however, of the appellee's claim 


that appellant introduced "no fresh facts" in support of the 


* See Appellee's Brief, Point III. 


** See Appellant's Reply Brief, Point III. 
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January 26, 1967 motion for a hearing. 


The Dabney* and Spear affidavits submitted by appellant 


in support of his January 26, 1967 motion contain substantial evi- 

dence bearing on appellant's competency to stand trial which was 

never previously presented to the trial judge for his consideration. ** 
Appellant does not claim that this evidence is "new" in 

the sense that none of it could have been obtained prior to Janu- 

ary 26, 1967. What appellant does claim is that the evidence in 

the Dabney and Spear affidavits is "new" in the sense that it was 

never part of the record before the trial judge at any time prior 

to January 26, 1967. Thus, appellee erroneously describes this 

evidence by saying that appellant's 


“[B]rief merely recites information that the 
hospital staff fully considered when it diagnosed 
appellant's mental condition, and the subsidiary 
findings to the hospital's conclusion that appel- 
lant was competent to stand trial." (Appellee's 
Brief, p. 23.) 


This argument does not, however, explain away the fact that the 
underlying hospital reports were never offered to the trial judge 


for his consideration prior to appellant's motion of January 26, 1967. 


A serious question is raised as to the propriety of appellee's 
reference to Dr. Dabney in footnote 16, p. 23 of its Brief as 

a “now-dismissed staff psychiatrist." There is nothing in 

the record of this case to show that Dr. Dabney: was dismissed 
from his position with St. Elizabeths nor the extent to which 
such dismissal, if it occurred, may have been related to his 
disagreement with other staff doctors in the instant case. The 
appellee's reference is not only unjustified but is provocative 
and improper herein. Accordingly, appellant requests that this 
court direct that this unjustified description, not based on any 
evidence in the record herein, be ordered stricken from the Ap- 
pellee's Brief. 


This evidence is described in detail in Appellant's Brief, 
pp. 48-53. 


-24- 

Since theevidence in the Dabney and Spear affidavits 
presented facts which were “fresh facts" as far as the trial 
judge was concerned, it foilows, therefore, that there is no 
merit to the appellee's claim that appellant offered “no fresh 
facts" in support of his January 26, 1967 motion for a hearing. 

These “fresh facts" fully negate the possibility that 
"the motion [of January 26, 1967] and the files and records 
conclusively show that [appellant] was entitled to no relief" 
on his §2255 motion of January 26, 1967. Accordingly, the denial 
without a hearing of the §2255 motion of January 26, 1967 was in 
error. 

It follows, therefore, that for all the reasons stated 


above and in Point IV of Appellant's Brief, this court must now 


reverse the trial judge's order denying appellant a hearing on 


his January 26, 1967 motion and must now remand this case to the 


District Court for a §2255 hearing. 


Vv 


APPELLANT'S POSITION THAT THE DISTRICT 
COURT ERRED IN DENYING APPELLANT'S §2255 
MOTIONS OF SEPTEMBER 23, 1965 AND JANU- 
ARY 26, 1967 TO VACATE AND SET ASIDE HIS 
SENTENCE ON THE GROUND THAT HIS P 

GUILTY WAS ENTERED INVOLUNTARILY, IMPROVI- 
DENTLY AND WITHOUT UNDERSTANDING HAS NOT 


BEEN REFUTED 
In Point V of his Brief herein, appellant has shown that 
the trial judge erred in denying, without a hearing, his §2255 


motions of September 23, 1965 and of January 26, 1967 to vacate 
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and set aside his sentence on the ground, inter alia, that his 
plea of guilty was entered involuntarily, improvidently and 
without understanding. 

In attempting to meet this argument, ae asserts* 
that, insofar as these §2255 motions are successive applications 
for similar relief upon grounds previously rejected by the 
District Court, the trial judge committed no error in denying 
these motions, without a hearing. ** 

Appellee's argument fails on two grounds. 

First, appellee is in error in saying that the motions 
of September 23, 1965 and January 26, 1967 were appellant's 
second applications for relief under 28 U.S.C. §2255. As has 
previously been pointed out, supra, at pp. 16-19 of this Reply 
Brief and at pp. 58-60 of the Appellant's Brief, appellant's 
November 7, 1963 post-sentencing motion to withdraw his plea of 
guilty was a motion under Rule 32(d) of the Federal Rules of 
Criminal Procedure and was not a motion under 28 U.S.C. §2255. 
It follows, therefore, that appellant's §2255 motions of September 
23, 1965 and January 26, 1967 were his first such motions under 
28 U.S.C. §2255 and that the trial judge thus erred in denying 


these motions on the ground that they were “second or successive 


motion(s] for similar relief" on a ground previously rejected 


* See Appellee's Brief, Points I and II. 


** Appellee relies, in part, upon the language in 28 U.S.C. 
§2255 which provides that: 


"The sentencing court shall not be required to 
entertain a second or successive motion for 
similar relief on behalf of the same prisoner." 


by the District Court. 

Second, even if this Court were to hold that the 
November 7, 1963 motion under Rule 32(d) was in fact a prior 
application for relief under 28 U.S.C. §2255, this court must 
nevertheless hold that the trial judge erred in denying without 
a hearing, appellant's §2255 motions of September 23, 1965 and 
January 26, 1967 on the ground that the “ends of justice" would be 


served if appellant were given an opportunity for a redetermination 


of the question of the voluntariness of his plea of guilty. 


In Sanders v. United States, 373 U.S. 1, 10 L.Ed. 2d 
148, 83 S.Ct. 1068 (1963), the Supreme Court said that a District 
Court judge could deny a §2255 motion, without a hearing, if 


“(1) The same ground presented in the subse- 
quent application was determined adversely 

to the applicant on the prior application, 

(2) the prior determination was on the merits, 
ana (3) the ends of justice would not be served 
by reaching the merits of the subsequent ap- 
plication." (373 U.S. at 15.) 


The Supreme Court in Sanders gave a full explanation 
as to what must be shown to bring a case within the third, or 
"ends of justice” exception; to wit, 


"Even if the same ground was rejected on 
the merits on a prior application, it is open 
to the applicant to show that the ends of 
justice would be served by permitting the 
redetermination of the ground. If factual 
issues are involved, the applicant is entitled 
to a new hearing upon showing that the evi- 
dentiary hearing on the prior application was 
not full and fair; we canvassed the criteria 
of a full and fair evidentiary hearing recently 
in Townsend v. Sain, supra, and that discussion 
need not be repeated here. If purely legal 
questions are involved, the applicant may be 
entitled to a new hearing upon showing an inter- 
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vening change in the law or some other 

justification for having failed to raise 

a crucial point or argument in the prior 

application.“ (373 U.S. at 17-18.) 

There are factual and legal issues raised in appellant's 
§2255 motions of September 23, 1965 and January 26, 1967 which were 
not previously considered by the trial judge at the hearings on 
the November 7, 1963 motion. Thus, neither the trial judge nor this 
court has previously determined whether appellant's plea of guilty 
was “qualified" because appellant in his plea of guilty fixed the 
time of the accident at 1 P.M. on Sunday, September 9, 1962, which 
was an hour more than six hours after the latest possible time of 
death as fixed by all the other evidence in this case, including 
especially appellant's pre-trial confession wherein appellant fixed 
the time of the accident as early in the morning while it was still 
dark on Saturday, September 8, 1962 (Trial Tr. 281-284) .* 

The evidence offered in support of the September 23, 1965 
and January 26, 1967 motions was not before the trial judge at the 


hearings on the November 7, 1963 motion.** On the earlier occasion 


¥ See Appellant's Brief, pp. 24-25. The appellee is also in 
error when it says of appellant "that he wished to plead 
guilty because he was guilty of the crime." (Appellee's Brief, 
p. 4; see also p. 15.) Appellant never admitted anything more 
that the fact that “'not realizing' he had a knife in his hand, 
he ‘unintentionally’ cut or 'stabbed' decedent when he swung 
at her to hit her in response to being struck in the face by 
her with a rock." (Appellant's Brief, p. 4.) It follows, 
therefore, that appellant's plea of guilty to the offense 
charged, i.e., first degree murder. Accordingly, appellant's 
plea of guilty was a “qualified” plea with respec to the of- 
fense charged in the indictment. 


Since the evidence offered by appellant in support of the 
January 26, 1967 motion was not produced at the hearings on 
the November 7, 1963 motion, it is erroneous to characterize, 
as does the appellee, the hearings on the November 7, 1963 
motion as "full and fair." In Townsend v. Sain, 372 U.S. 293, 
313, 9 L.Ed.2d 770, 83 S.Ct. 745 (1962) the Supreme Court said 
that an evidentiary hearing should be held on the 
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of the hearing on the November 7, 1963 motion, the trial judge 
lacked the background information which was made available to 
him on the subsequent motions. Had such evidence been before 

the trial judge earlier, he might very well have attributed greater 
credence to appellant"s statement that he had entered his plea 
ef guilty because he had that same morning received a letter from 
his mother in which she requested him “to get a plea to a lesser 
charge” and not let his trial "be the cause of her death" 
{December 20, 1963, Tr. 7, 13-16). Similarly, there is new 
relevance in the fact that appellant's trial counsel did not 
confer with appellant before he entered his plea of guilty and 
@id not ask him why he had suddenly decided to enter a plea of 
guilty in view of his previous refusals to accept such a sug- 
gestion. This fact assumes greater importance in proving appel- 
lant’s argument about the involuntariness of his plea of guilty 
when this fact is considered in the light of the evidence with 


respect to appellant’s personal makeup. Furthermore, neither the 


trial judge nor this court has previously determined whether 


appellant‘s plea of guilty was voluntary in the light of the trial 


(Continued from page -27-) 

subsequent application if the earlier hearing on a prior appli- 
cation for similar relief was not "full and fair.” The court 
went on to say that a hearing was not “full and fair” if, on 

a subsequent application, a prisoner offered “newly discovered 
evidence,” and if the failure to produce the "newly discovered 
evidence” at the earlier hearing was not because of the “inex- 
cusable neglect” of the prisoner. Since, in view of appel- 
lant’s personal deficiencies, it cannot be said that his failure 
to produce the evidence offered in support of January 26, 1967 
motion was the result of his “inexcusable neglect” and since 
the evidence offered in support of the January 26, 1967 motion 
was “newly discovered,” it follows that the hearings on the 
November 7, 1963 motion were not "full and fair” per the spe- 
cial definition of "full and fair” in Townsend v. Sain, supra. 
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judge's error in admitting into evidence appellant's coerced 


pre-trial confession. Appellant does not here argue that the 
trial judge's denial of his motion to suppress his coerced con- 
fession may be an independent basis at this time for vacating and 
setting aside this sentence. Rather, appellant is now asking this 
court to recognize the way in which the error in admitting this 
coerced confession may have induced a person with appellant's 
background to enter a plea of guilty involuntarily, improvidently 
and without understanding.* 

The foregoing shows that, even if this court does find 
that appellant's §2255 motions of September 23, 1965 and January 
26, 1967 are successive applications for similar relief, a redeter- 
mination of the question of the voluntariness of appellant's plea 
of guilty is now required in the “ends of justice" to consider the 
factual and legal issues not previously passed upon by the trial 
judge in his determination of the November 7, 1963 motion. 

Furthermore, for the reasons stated above and Point V 
of Appellant's Brief, it is clear that appellant's plea of guilty 
was entered, involuntarily, improvidently and without understanding. 
Accordingly, this court should now set aside and vacate appellant's 


sentence and conviction and remand this case for a new trial. 


Appellant has shown in his Brief, p. 55, fn., that such errors 
are relevant in determining the voluntariness of a plea of 


guilty. 
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CONCLUSION 
For the reasons stated above, and in Appellant's 
Brief herein, it is respectfully submitted: 
1. that appellant's sentence be vacated and 
set aside: 
(a) because the trial judge erred in failing 
to conduct, sua sponte, a competency hearing; 
(b) because the trial judge erred in failing, 
sua sponte, to raise the question of appel- 
lant's sanity at the time of the alleged 
crime; and 
because appellant's plea of guilty to man- 
slaughter was entered involuntarily, impro- 


vidently and without understanding; 


that the order of the District Court denying, 
without a hearing, appellant's §2255 motion 
of September 23, 1965 be vacated and set aside; 


that the order of the District Court denying, 
without a hearing, appellant's motion of January 


26, 1967, be vacated and set aside; and 


that appellant should have such other and 
further relief as to this court may seem just 


and proper. 


Respectfully submitted, 


4 
oy c \ ¢ LO aA 
Harvey M. ora . 
Andrew Steven Halperin 3600 M Street) N.W. 
of Counsel Washington, D.C. 20007 
Attorney for Appellant 


September 5, 1967 


CERTIFICATE OF SERVICE 


I, HARVEY M. SPEAR, attorney for Appellant, hereby 


certify that on September 6, 1967, I served the attached Reply 
Brief upon the United States Attorney, attorney for Appellee, 
by depositing a copy thereof in the United States mails, post- 
paid, addressed to the United States Attorney (Att: Frank Q. 
Nebeker, Esq., Assistant United States Attorney) at ithe United 
States Court House Building, 3rd and Constitution Avenues, N.E., 
Washington, D.C. 

Additional copies of the foregoing Brief, with no 
substantive changes, will be filed with the Court and served 
upon the above counsel, within 10 days. A copy of the type- 


written Brief has been placed in the hands of the printer. 


Office and P.O. Address 
3600 M Street, N.W. 
Washington, D.C, 20007 
Telephone: FEderal 3-6262 


Dated: September 6, 1967 


